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1.

AIFMD DEVELOPMENTS

1.1

Updated AIFMD Q&As

On 30 March 2021, ESMA published an updated version of its AIFMD Q&As which has been updated
to add three new Q&As (as a new section XV) on ESMA’s guidelines on performance fees in UCITS
and certain types of AIFs (the "Guidelines"). The Q&As provide clarification on (i) the crystallisation of
performance fees, noting that the Guidelines do not prevent payment of performance fees during the
performance reference period of 5 years; (ii) the timeline of the application of the performance reference
period, noting that managers of funds that are compliant with the relevant sections of the Guidelines
should look at the past 5 years/whole life of the fund for the purpose of setting the performance
reference period; and (iii) the scope of the Guidelines in respect of European Long Term Investment
Funds ("ELTIFs"), noting that certain ELTIFs will be in scope.
1.2

Guidance on Share Class Features of Closed Ended QIAIFs

On 2 February 2021, the Central Bank published its feedback statement on CP132 together with the
three responses received to the consultation.
In its feedback statement, the Central Bank advised that respondents noted that while the guidance
referred to closed-ended QIAIFs which invested in illiquid assets, there was a suggestion that only
closed-ended QIAIFs investing in illiquid assets and following a private equity-type strategy could avail
of the guidance. In this regard, respondents observed that closed-ended QIAIFs could utilise other
strategies for which the features of the guidance would be important. The Central Bank has amended
the guidance to clarify this point.
In addition, it published its final guidance entitled, "Share class features of closed-ended QIAIFs
Guidance". The key changes to the draft guidance published as part of CP132 clarify that:


the guidance applies only to closed-ended qualifying investor AIFs ("CE QIAIFs") which
typically invest in illiquid assets, removing reference to those that "generally use private equity
type strategies"; and



the reference to "shares" or "share classes" includes reference to the nature of participation in
the CE QIAIF (i.e. depending on the legal structure this may be by way of units, share classes
or participations) and similarly, that references to a shareholder should be read as including
reference to a "unitholder" or "partner" and reference to "prospectus" should be read as
including reference to an "offering document".

1.3

Guidance for Depositaries of Assets other than Financial Instruments

On 2 February 2021, the Central Bank published guidance which sets out the Central Bank’s
requirements for depositaries seeking authorisation under Regulation 22(3)(b) of the AIFM Regulations,
being depositaries of assets other than financial instruments ("DAoFI").
The guidance states that the Central Bank recognises that DAoFI may only act for specific types of AIFs
(i.e. those which have no redemption rights exercisable for at least five years from the date of initial
investment and which generally do not invest in financial instruments that can be held in custody). In
addition, a DAoFI may only be appointed to authorised AIFs which are Qualifying Alternative Investor
AIFs and it may not be appointed as depositary to authorised AIFs which are Retail Investor AIFs.
The Central Bank provides guidance under the following headings:


eligible firms;



applicable AIF Rulebook requirements;
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capital;



professional indemnity insurance cover;



financial instruments;



assets other than financial instruments;



AIFs to which a DAoFI may be appointed; and



disclosure.

1.4

Central Bank AIFMD Q&As updated

On 2 February 2021, the Central Bank published an updated version of its AIFMD Q&As with five new
Q&A (ID1136 to ID1139 relating to DAoFI and ID1140 relates to significant influence).
ID 1136
Q. I am a DAoFI, may I be appointed to an unregulated AIF?
A. No. A DAoFI may only be appointed to a Qualifying Investor AIF.
ID 1137
Q. May an existing firm established under the Investment Intermediaries Act 1995 be authorised as a
DAoFI?
A. Yes, provided always that the firm is not also a fund administrator, management company or general
partner.
ID 1138
Q. Where a DAoFI holds financial instruments in custody and seeks to benefit from a guarantee similar
to that required by Regulation 22(3)(a)(iii) of the AIFM Regulations 2013 must the DAoFI be related to,
or owned by, the guarantor?
A. No, the ability of a DAoFI to obtain a guarantee of this type is not dependent on the ownership
structure of the DAoFI (and is thereby unrelated to the DAoFI’s corporate relationship to the guarantor).
ID 1139
Q. What non-financial instrument assets may a DAoFI safe-keep?
A. The Central Bank expects the AIF in respect of which a DAoFI is appointed to materially invest in
illiquid assets. The Central Bank expects these assets to be physical assets which do not qualify as
financial instruments under Directive 2011/61/EU or could not be physically delivered to the depositary.
It considers that ownership of these assets will generally be represented by documents of title.
Currently, the Central Bank considers that a DAoFI can safe-keep asset classes such as:
1. Art
2. CIS (units or shares in collective investment schemes can only be safe-kept where, in accordance
with applicable national law, they are directly registered with the issuer itself or its agent, in the name
of the AIF or the AIFM acting on behalf of the AIF (in which case the provisions of Article 88(2) of the
AIFMD Level 2 Regulation apply)
5

3. Commodities (physical)
4. Companies (private)
5. Forestry
6. Infrastructure
7. Intellectual property and income therefrom (includes royalties)
8. Land
9. Life Assurance Policies
10. Loans
11. OTC derivatives
12. Plant and equipment
13. Precious stones
14. Real estate
15. Ships
16. Trade claims
17. Wine
Applications for authorisation as a DAoFI must include details on the DAoFI’s policies and procedures
for the safe-keeping and ongoing monitoring of these assets as well as details on how proposals for
such safe-keeping and ongoing monitoring of these assets accords with best practice.
ID 1140
Q. The AIF Rulebook provides, subject to some exceptions, that neither a Retail Investor AIF nor a
Qualifying Investor AIF (nor its management company, general partner or AIFM) may acquire any
shares carrying voting rights which would enable the Retail Investor AIF or the Qualifying Investor AIF
to exercise significant influence over the management of an "issuing body". In this case, does an
"issuing body" include an "issuer" as defined in Regulation 5(1) of the European Union (Alternative
Investment Fund Managers) Regulations 2013?
A. Yes.
1.5

Investment Limited Partnerships (Amendment) Act 2020

On 29 January 2021, the Investment Limited Partnerships (Amendment) Act 2020 (Commencement)
Order 2021 was published in Iris Oifigiúil. This commencement order states that the majority of the
provisions of the Investment Limited Partnerships (Amendment) Act 2020 (the "2020 Act") commence
on 1 February 2021 with the exception of sections 27, 28(b), 29, 38, 39, 61 and 63. These sections
contain the new provisions on beneficial ownership for investment limited partnerships and common
contractual funds ("CCFs") and are effective from 1 March 2021.
In addition to amending the Investment Limited Partnerships Act 1994, the 2020 Act also amends the
ICAV Act 2015 and the legislation governing CCFs.
6

2.

UCITS DEVELOPMENTS

2.1

Updated UCITS Q&As

On 30 March 2021, ESMA published an updated version of its UCITS Q&As which has been updated
to add two new Q&As (as a new section XI) on the ESMA’s guidelines on performance fees in UCITS
and certain types of AIFs. The Q&As provide clarification on (i) the crystallisation of the performance
fees, noting that the Guidelines do not prevent payment of performance fees during the performance
reference period of 5 years; and (ii) the timeline of the application of the performance reference period,
noting that managers of funds that are compliant with the relevant sections of the Guidelines should
look at the past 5 years/whole life of the fund for the purpose of setting the performance reference
period.
2.2

Results of CSA on UCITS liquidity risk management

On 24 March 2021, ESMA published the results of the 2020 Common Supervisory Action ("CSA") on
UCITS liquidity risk management ("LRM"). The CSA showed that the overall level of compliance with
the applicable rules is satisfactory in most cases, but there is scope for improvement in liquidity
management for some UCITS analysed.
The press release accompanying the results notes that the next steps are: (i) for national competent
authorities ("NCAs") to undertake follow-up actions on individual cases to ensure that regulatory
breaches as well as weaknesses identified are remedied, especially regarding the adverse supervisory
findings identified; and (ii) for further work to be carried out at the level of ESMA to promote convergence
in the way NCAs follow-up on the supervisory findings made during the CSA. In addition, the results
themselves state market participants should critically review their LRM frameworks to ensure that none
of the adverse supervisory findings referred to in the final report are to be found in their LRM
frameworks. Market participants should also ensure compliance with all relevant UCITS regulatory
requirements and associated EU and national guidance at all times. The results also state that they
should be read in conjunction with the result of the implementation of the ESRB recommendation on
liquidity risks in investment funds, which defined five priority areas for consideration.
The results state overall, most UCITS managers have demonstrated that they have implemented and
applied sufficiently sound LRM processes. In terms of supervisory findings made with respect to a
limited number of market participants as well as considering observed best practices, NCAs reported
areas of improvements with regard to the following topics:












documentation of LRM arrangements, processes and techniques;
LRM procedures;
quality of LRM mechanisms and methodology;
overreliance on liquidity presumption with regard to listed securities;
application of liquidity presumption to financial instruments which are not admitted to or dealt
in on a regulated market in violation of Article 2(1) of the UCITS Eligible Assets Directive;
delegation;
data reliability;
disclosures;
governance;
internal control framework; and
external controls.

The results also state that more broadly, the COVID-19 crisis revealed cases of lack of reactivity or
adaption of the LRM assessment (i.e. adapting risk analyses and forecasts, understanding of the limits
of the models employed to the changed market conditions, etc.) and governance e.g. escalation
processes, which NCAs will also address in their follow-up supervisory actions.
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2.3

Common supervisory action on the supervision of costs and fees of UCITS

On 6 January 2021, ESMA published a press release advising that it is launching a CSA with NCAs on
the supervision of costs and fees of UCITS across the EU.
According to the press release, the CSA will be conducted during 2021 with its aim being to assess the
compliance of supervised entities with the relevant cost-related provisions in the UCITS framework and
the obligation of not charging investors with undue costs. Account will be taken of the information
contained in ESMA's supervisory briefing on UCITS costs published last June.
In addition, ESMA has advised that the CSA will also cover entities employing efficient portfolio
management techniques to assess whether they adhere to the requirements set out in the UCITS
framework and ESMA's guidelines on ETFs and other UCITS issues.
Our advisory from June 2020 provides a summary of the key issues set out in the supervisory briefing.
3.

CENTRAL BANK UPDATES

3.1

Central Bank letter relating to the supervisory exercise involving investment funds that have
significant exposures to corporate debt and real estate assets

On 12 March 2021, the Central Bank published a copy of the letter, dated 10 March 2021, which it has
sent to the boards of fund management companies that were surveyed as part of an ESMA co-ordinated
exercise relating to investment funds that have significant exposures to corporate debt and real estate
assets. While the letter was addressed specifically to this particular set of fund management companies
and a sub-set of funds they manage, the Central Bank has stated that the findings from ESMA's review
more broadly are important and should be noted by all firms.
The letter notes that the results of the exercise were published by ESMA in November 2020 and the
findings in ESMA's report incorporated the findings from the Central Bank’s supervisory analysis and
engagement with selected funds. It notes that as the recipient of the letter was part of the supervisory
exercise, ESMA's report contains findings that are relevant to the fund management company and
specific action is required as described in the letter.
The Central Bank requires firms that received the letter to consider how their liquidity risk management
frameworks and fund structures should be adapted to take into account the experience and lessons
learned from the market and redemption activity in 2020, as well as the findings of ESMA's report.
The letter is required to be brought to the attention of all members of the board of the fund management
company, relevant designated persons and to the relevant responsible person(s) within delegate fund
service providers. Consideration of the contents of the letter is required to be concluded and the results
presented to and approved by the board of the fund management company no later than the end of
June 2021, with an action plan to take any necessary steps promptly, and in any event, no later than
the end of December 2021.
Our update sets out the matters that need to be taken into consideration when reviewing the liquidity
risk management framework.
3.2

Review of applications for the authorisation of UCITS and RIAIFs

On 15 March 2021, the Central Bank provided an update in respect of the industry letter issued on 15
June 2020 and their further update on 11 September 2020 relating to the Central Bank's turnaround
times for review of UCITS and RIAIF authorisation applications; non-EU IM approval applications; and
major and minor submissions. In this update the Central Bank advised that the measures set out in the
industry letter will remain in place until 31 December 2021.
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By way of reminder, the letter indicates that the Central Bank may be unable to adhere to the following
turnaround times:
Application type
Non-fast track UCITS / RIAIF
(i.e. umbrellas other clones and complex sub-funds)
Fast track UCITS / RIAIF
(i.e. clone umbrella, clone sub-fund and non-complex sub-fund)
Investment manager (Non-EU based) applications
Major submissions
Minor submissions

Turnaround times
First drafts – 20 business days
("BDs")
Subsequent drafts – 10 BDs
First drafts – 10 BDs
Subsequent drafts – 5 BDs
First drafts – 5 BDs
Subsequent drafts – 3 BDs
First drafts – 10 BDs
Subsequent drafts – 5 BDs
First drafts – 5 BDs
Subsequent drafts – 3 BDs

In that letter the Central Bank advised that it foresees only a relatively small number of applications not
adhering to the above turnaround times and that, where this does occur, the Central Bank will aim to
complete such reviews within no more than five business days of the relevant turnaround time.
3.3

Consultation papers
(a)

Consultation on Cross-Industry Guidance on Outsourcing

On 25 February 2021, the Central Bank published a consultation paper, CP138, relating to outsourcing
which needs to be read in conjunction with the proposed cross-industry guidance on outsourcing.
The consultation paper states that the Central Bank views the management of outsourcing risk as key
from both a prudential and conduct perspective. Boards and senior management must be aware that
when entering into outsourcing arrangements they are creating a dependency on a third party, or a
chain of such parties and that this has the potential to influence the operational resilience of their firm,
the quality and service of products delivered to consumers and the operation of the market.
The consultation paper notes that the Central Bank recognises the increasing reliance of many
regulated firms on outsourced service providers ("OSPs"). This includes the use of both intragroup
entities and third party OSPs, both regulated and unregulated, for the provision of activities and services
considered central to the successful delivery of regulated firms’ strategic objectives. The proposed
guidance sets out the Central Bank’s expectations regarding the governance and management of
outsourcing risk.
The Central Bank is proposing to introduce the guidance in order to support and complement existing
sectoral legislation, regulations and guidelines on outsourcing.
The consultation period will end on 26 July 2021.
(b)

Consultation on Enhancing our Engagement with Stakeholders

On 11 February 2021, the Central Bank published a consultation paper, CP136, relating to their
engagement with stakeholders.
As part of this consultation the Central Bank is seeking views on four key proposals:


it is proposed to build on existing engagements, including through their Civil Society Roundtable
and Consumer Advisory Group, to enhance their engagement with consumers and users of
financial services and their mutual understanding of cross-sector issues across the financial
system;
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it is proposed to formalise the current industry roundtables by hosting a senior level, crosssectoral industry stakeholder forum, which would bring together key financial sector industry
stakeholders to engage with senior people from the Central Bank;



to provide an opportunity for the Central Bank to engage with industry, civil society, consumer
and business representatives at the same time, it is proposed that the Central Bank will host a
public Financial System Conference in 2022; and



it is proposed to enhance their engagement with business and "real economy" representatives.

The consultation paper also refers to the proposals set out in the Programme for Government regarding
the extension of the lobbying register so that the lobbying of senior officials in the Central Bank will need
to be reported on the same basis as central and local government and states that in line with the Central
Bank's commitment to transparency, they recognise the importance of this proposal and welcome it.
The consultation period ends on 11 May 2021.
3.4

Central Bank's reports
(a)

Consumer Protection Outlook Report for 2021

On 29 March 2021, Central Bank published its consumer protection outlook report for 2021. The report
sets out the Central Bank’s consumer and investor protection priorities for 2021 and the risks that pose
the greatest potential for consumer and investor harm.
These priorities are to:







deliver intrusive risk-based supervision where the Central Bank will intensify their targeted
assessment of those firms and sectors that pose the greatest potential harm to consumers and
investors;
enhance and strengthen the consumer protection framework;
drive firms to take responsibility for embedding consumer-focused cultures;
influence and shape key policies;
ensure borrowers in financial distress are treated fairly; and
enhance the Central Bank's gatekeeping process.

The report also outlines the main risks, across all financial sectors, which the Central Bank believes
pose the greatest potential for consumer and investor harm and what the Central Bank expects firms
to do to address the risks identified. The key cross-sectoral risks for 2021 are:







the absence of a consumer focused culture;
consumer protection during the COVID-19 pandemic;
ineffective disclosure;
unfair practices and behavioural vulnerability;
risks from technology; and
mis-selling and inadequate suitability assessment.
(b)

Central Bank’s Demographic Analysis Report 2020

On 8 March 2021, the Central Bank published its demographic analysis report for 2020. Key
developments outlined in the 2020 report include:


progress remains slow in terms of improvements in the levels of gender diversity in applications.
From a low base, female representation in applications for PCF roles across the financial
services sector has continued to increase since 2012, the first year that data is available.
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Approximately one in six applications received in 2012 were for women, compared to just over
one in four in 2020, although there is little overall change in 2020 relative to 2019;


within the largest ("high") impact regulated firms, men hold 85% of current PCF positions in the
asset management sector, 78% in the banking sector and 74% in the insurance sector;



there continues to be a pronounced gender imbalance at board level across all sectors. Female
applications for these positions fell by 2 percentage points from 24% in 2019 to 22% in 2020;



in 2020, less than one sixth of applicants for roles where the holders are responsible for driving
strategy and/or business revenue were female; and



the number of applications fell by nearly one fifth compared to 2019, due to the reduction in
Brexit related applications.

In its press release accompanying the publication of this report, the Central Bank states that:


the report shows continued risks arising from the low levels of gender diversity in senior roles
in financial services firms. The lack of progress in improving gender diversity is indicative of
similar issues with other aspects of diversity and inclusion;



more needs to be done to increase the diversity of experience, thought, background and
attributes at senior levels to improve decision-making and risk management in regulated firms
in Ireland; and



as diversity is interconnected with risk, resilience and financial performance in firms, the Central
Bank will continue to prioritise driving improvements in diversity and inclusion in firms through
its supervisory activities.
(c)

Securities Markets Risk Outlook Report

On 8 February 2021, the Central Bank published its first Securities Markets Risk Outlook Report. The
report details key conduct risks to securities markets and sets out actions firms should take in order to
identify, mitigate and manage those risks. The report also outlines the Central Bank’s supervisory
priorities for securities markets in 2021.
The key areas of conduct risk where the Central Bank expects to see firms take specific proactive steps
in 2021 are:


dealing with the impact of external shocks. This includes shocks arising from COVID-19 and
Brexit;



successfully managing the migration to greener securities markets;



managing the increasing complexity in securities markets and the rules that govern them;



ensuring meaningful transparency for investors and other market participants, in particular on
costs and fees;



understanding the risks and implications of the increased use of indices, as well as being
transparent with the market on their use;



bolstering systems to identify, mitigate and manage misconduct risk, with a particular focus on
the risk of market abuse;

11



ensuring governance arrangements are fit for purpose and properly resourced, including as
businesses expand or change; and



improving the quality of the data firms use in their business and report to the Central Bank.

The Central Bank sets out specific expectations it has for financial service providers in respect of each
of these areas. In addition, the Central Bank notes that it will be launching a number of thematic reviews
and follow-up actions specific to the conduct risks outlined in the report.
The Central Bank states that key topics that will inform their work in 2021 include:

3.5



work on potential reform of the framework for money market funds and the wider consideration
of a better macro-prudential framework for investment funds;



reviews of MAR, MIFID and AIFMD;



the development and implementation of the framework for sustainable finance;



work with our colleagues at the International Organisation of Securities Commissions
("IOSCO") undertaking a review of conduct–related issues in relation to index providers, with a
specific focus on the asset management industry; and



enhancing international coordination in the supervision of conduct risk in wholesale securities
markets, with a particular focus on improved EU supervisory convergence and continued
cooperation under the IOSCO Multilateral Memorandum of Understanding.
Central Bank statement on the migration of Ireland's securities settlement market

On 18 March 2021, the Central Bank published a statement noting the successful migration of Ireland’s
securities settlement from Euroclear UK to Euroclear Bank Belgium with effect from Monday 15 March
2021. The statement further notes that Irish market participants selected Euroclear Bank Belgium, as
the preferred provider of a long-term central securities depository for the Irish market.
3.6

Central Bank portal

On 15 March 2021, the Central Bank published a copy of a letter dated 10 March 2021 which it sent to
AIFMs, fund service providers and MiFID firms setting out the registration window for these entities in
respect of the Central Bank's portal. It states that registration opened on 10 March 2021 and remained
open until 24 March 2021. As of 25 March 2021, such entities and their delegates are required to use
the Central Bank's portal for certain filings.
As of 15 February 2021, all investment funds or their delegates are required to use the Central Bank's
portal for specific filings including prospectus updates, country supplement filings, index submissions,
attestation requests, MLRO updates, filings relating to changes of service providers, initial offer period
updates, ad hoc KIID updates, RMP updates and share class updates for UCITS and filings of
amendments to certain service provider agreements.
Further information on the Central Bank's portal can be found on the Central Bank's webpage relating
to the portal.
3.7

Central Bank's research bulletin 2020

On 15 March 2021, the Central Bank published its research bulletin for 2020. This contains (i)
summaries of research technical papers published in 2020; (ii) links to the economic letters published
in 2020; and (iii) links to the financial stability notes published in 2020.
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3.8

Financial stability note

On 22 February 2021, the Central Bank published a financial stability note entitled, "Property funds and
the Irish commercial real estate market" which outlines that the growth in property funds’ investment in
Irish commercial real estate has brought risks as well as benefits.
The introduction to the note states that the analysis contained in the note is based on the results of a
bespoke survey of these property funds carried out by the Central Bank in 2020. The note states that
the information show that there is a cohort of property funds that have reported significant levels of
leverage. In addition, it states that while the lower frequency of dealing periods limits liquidity
mismatches across the sector to some extent, there is a cohort of funds where some of these
mismatches remain apparent, given the very illiquid nature of property assets. According to the note,
these characteristics increase the risk that – in response to adverse shocks – some property funds may
need to sell property assets over a relatively short period of time, amplifying price pressures in the
commercial real estate market. In addition, it states that property funds have a number of options to
mitigate this risk, including liquidity management tools. According to the introduction, the analysis in the
note supports the need to explore the costs and benefits of possible macro-prudential policy
interventions in this area, to strengthen the property fund sector’s overall resilience to potential future
shocks.
3.9

Central Bank's markets update

On 12 March 2021, the Central Bank the Central Bank published its fourth markets update of 2021.
This update includes information on the following topics which are not covered elsewhere in this report:


the Sustainable Finance Disclosure Regulation (the "Disclosures Regulation"), the Central
Bank provided links to: (i) the final report delivered by the European Supervisory Authorities
("ESAs") to the European Commission in February with the revised draft level 2 regulations; (ii)
the ESAs' supervisory statement from February and the ESAs' letter to the European
Commission in January seeking clarity on certain aspects of the regulation; and



the opening statement by Ms Derville Rowland, Director General, Financial Conduct at Joint
Oireachtas Committee on Finance, Public Expenditure and Reform, and Taoiseach, noting that
there is nothing specifically relating to funds in this statement.

On 19 February 2021, the Central Bank published its third markets update of 2021. The only update
from the Central Bank which isn't dealt with elsewhere in this report relates to an update it has made to
one of its COVID-19 Q&As. This update relates to the investment firm sector and the payment of
distributions and variable remuneration. The Central Bank also notes that this Q&A is also addressed
to MiFID market operators.
On 2 February 2021, the Central Bank published its second markets update of 2021. Each of the
updates from the Central Bank are dealt with elsewhere in this report.
On 19 January 2021, the Central Bank published its first markets update of 2021. This update includes
information on the following topics:


Central Bank publishes letter in response to queries received regarding the outcome of the
thematic review of the implementation of its framework for governance, management and
oversight in fund management companies. The letter sets out the Central Bank's position in
relation to (i) effective supervision; (ii) substance; and (iii) presence in Ireland. The Central Bank
notes that fund management companies should consider their resourcing arrangements taking
into account – the effective supervision requirement, the minimum substance level required by
the Central Bank, the resources required to fulfil their obligations, their presence in Ireland and
other relevant considerations that may be applicable;
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Central Bank fast-track filing process for pre-contractual document updates based on the
Disclosures Regulation;



Central Bank publishes Consultation Paper CP 135 "Consultation on Competent Authority
Discretions in the Investment Firms Directive and the Investment Firms Regulations"; and



Central Bank encourages industry to respond to IOSCO’s ETF Survey.

In addition, this markets update refers to information published by ESMA since the last markets update
was published.
3.10

Central Bank's Brexit FAQs

In early January 2021, the Central Bank updated its Brexit FAQs for financial services firms following
the end of the transition period, noting that:
"From 1 January 2021, UK and Gibraltar firms lost their right to passport, i.e. to pursue business in EU
Member States on a Freedom of Establishment and Freedom of Services basis. Firms that intend to
continue or intend to commence providing services in EU Member States, must ensure that they hold
the appropriate authorisation."
3.11

Central Bank speeches during the quarter

16 March 2021
On 16 March 2021, Derville Rowland, Director General, Financial Conduct, spoke at the Banking and
Payments Federation of Ireland Membership Forum setting out the Central Bank’s priorities for
consumer and investor protection for 2021.
Although the address was aimed at the banking sector, there are a number of matters raised which are
of relevance including:


on the issue of investor protection, firms’ responsibility to ensure effective management of
liquidity risk in funds was referenced;



the Central Bank has identified a number of areas where they will be focusing their supervisory
attention in 2021. These include: (i) following through on the findings from their review of the
CP86 framework for fund management companies’ governance, management and
effectiveness; (ii) completing their ongoing industry-wide review of compliance with the Market
Abuse Regulation; and (iii) commencing an ESMA common supervisory action on costs and
fees in UCITS funds;



due to the changes that have taken place in the nature, scale and complexity of securities
markets activity conducted in and from Ireland, and the legislation governing that activity, the
Central Bank is reorganising internally as follows:
a. the supervision and authorisation of investment firms with a predominantly retail focus
or with a traditional profile, including stockbrokers, is now located in the Consumer
Protection Directorate, along with the Client Asset Supervision Team;
b. the prudential supervision of investment banks and wholesale-focused investment
firms has been combined with the prudential supervision of other banks, all now located
in the Credit Institution Directorate;
c. earlier this year, the supervision of firms that operate trading venues was combined
with other supervisory mandates that relate to those venues such as the Market Abuse
Regulation, Short Selling Regulation, etc., all of which are now located in the Securities
and Markets Supervision Directorate;
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d. the Central Bank is in the process of establishing a new Funds Supervision Division,
also located in the Securities and Markets Supervision Directorate which will bring the
authorisation and supervision of funds and fund service providers together into one
combined team; and
e. to ensure a holistic and further impactful approach to consumer and investor protection
policy, Consumer Protection Policy will now be located in the Financial Regulation
Policy and Risk Directorate; and


sustainable finance, enforcement and AML are three other areas mentioned that are of interest.

3 March 2021
On 3 March 2021, the Central Bank published a speech given by Mary-Elizabeth McMunn, Director of
Credit Institutions, at KPMG's INED event entitled "Perspectives on the role of the INED". While the
speech references INEDs of banks the sections on: (i) how the Central Bank views the role of the INED,
in particular in the context of culture and challenge; and (ii) the role of the board in meeting the
challenges of the future, are relevant more broadly.
1 March 2021
On 1 March 2021, the Central Bank published the opening remarks given by the Central Bank's
governor at the Banque de France Financial Stability Conference 2021 Roundtable.
In this speech, the governor noted that there is a need to develop and operationalise a macro-prudential
framework for market-based finance and set out key questions which need to be considered in the
development of a macro-prudential policy framework for market-based finance including:


what is the appropriate toolkit to target excessive liquidity mismatches and excessive leverage
in the market-based finance sector?



what is the appropriate balance between time-varying and structural interventions?



what is the most appropriate approach to international co-ordination in this area?



how to consider the appropriate balance between costs and benefits of additional resilience in
the market-based sector?

17 February 2021
On 17 February 2021, the Central Bank published a speech given by deputy governor, Ed Sibley, to
the Institute of Directors entitled "Governance and risk in a time of uncertainty and change".
In the speech, he summarises some of the Central Bank’s key regulatory and supervisory priorities for
2021, referring specifically to the financial regulation strategic priorities which include:


maintaining their supervisory focus on financial and operational resilience of firms and markets
to ensure they continue to support households and business through the economic disruption
caused by COVID-19 and can support the recovery from it;



seeking to improve governance and risk management capabilities in firms and markets to
improve culture and decision-making and ensure that risks are identified and effectively
mitigated, including the risks from disruptive change such as climate change;



seeking to ensure that detrimental consumer outcomes are identified, prevented or mitigated,
including those arising from the pandemic, such as business interruption insurance, where
extensive supervisory engagement continues to ensure firms pay valid claims; and differential
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pricing, where the Central Bank has set out a number of immediate requirements to insurers
as they work towards publication of their full findings, together with a potential consultation on
proposals to further protect consumers, planned for July 2021; and


resolving both pandemic related and longer term distressed debt in the system, ensuring the
fair treatment of borrowers in financial distress and preserving financial stability.

He states that the Central Bank will be focused on seeking to ensure that regulated firms: (i) have
sustainable business models; (ii) sufficient financial resources including through times of plausible and
severe stresses; (iii) are well governed, with appropriate cultures and effective risk management; and
(iv) can recover if they get into difficulty and are resolvable without recourse to the taxpayer if they
cannot.
He also refers to recurring issues pre-pandemic that have undermined effective internal governance
and risk management in firms and covers the following topics: (i) COVID-19; (ii) accountability and
decision making; (iii) diversity and inclusion; (iv) technology and innovation; and (v) climate change.
11 February 2021
On 11 February 2021, the Central Bank governor spoke at the European Financial Forum. In his
speech, he notes that there are parts of the non-bank financial sector where the COVID-19 shock
exposed significant pre-existing vulnerabilities and by way of example states that "around the time a
pandemic was declared by World Health Organisation in mid-March, the funds sector experienced a
sharp increase in redemptions with some of the most acute redemption pressures seen in Money
Market Funds (MMFs)."
In addition, he notes that market-based finance is also becoming more important as a source of
financing the real economy with this sector now accounting for about 40% of the assets of the overall
financial sector in the EU at approximately €45 trillion. He also notes that within this sector, certain
entities are of particular importance as they support the funding of the real economy, for example bond
funds (corporate and government), money market funds and special purpose vehicles and states that
market-based finance is also becoming more connected to the domestic economy with Irish real estate
investment funds now holding approximately 40 percent of the Irish commercial real estate market.
2 February 2021
On 2 February 2021, the Central Bank published a transcript of an interview the governor had with Ian
Kehoe of The Currency. While there are references to non-banking finance and funds, these are not
the main focus of this interview.
29 January 2021
On 29 January 2021, the Central Bank published a speech that Gerry Cross, the interim Director of
Policy & Risk and Asset Management and Investment Banks, gave at KPMG's Investment Firms
Regulation and Directive webinar on 27 January 2021 entitled, "Ready for change: The new prudential
regime for Investment Firms".
25 January 2021
On 25 January 2021, the Central Bank governor spoke at the University of Limerick about the year
ahead, discussing the key priorities of the Central Bank for 2021. He referenced the development of a
comprehensive and proactive macro-prudential framework for the non-bank sector and also mentioned
"advanced significant supervisory interventions to require the regulated sector here in Ireland, in
particular investment funds, to take steps to enhance their resilience".
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4.

OTHER LEGAL AND REGULATORY DEVELOPMENTS

4.1

AML – Criminal Justice (Money Laundering and Terrorist Financing) (Amendment) Act 2021

The Criminal Justice (Money Laundering and Terrorist Financing) (Amendment) Act 2021 was signed
into law on 18 March 2021 and is expected to be commenced in early April. While the majority of the
provisions relate to virtual asset service providers, there are a number of provisions that are relevant
for other types of designated persons including:

4.2



new beneficial ownership checks;



prescriptive due diligence measures when dealing with customers in high risk third countries;
and



new politically exposed person monitoring requirements.
Benchmarks Regulation
(a)

ESMA updates Benchmarks Regulation Q&As

On 31 March 2021, ESMA published updated Q&As on the Benchmarks Regulation which update
question 9.3 relating to the transitional provisions applicable to third country benchmarks to reflect the
extension of the transitional period to 31 December 2023.
(b)

ESMA updates Brexit statement on provisions of the Benchmarks Regulation

On 24 March 2021, ESMA published an update to its previous statements on the application of key
provisions of the Benchmarks Regulation, noting that the update itself is dated 9 March 2021.
This update states that now that the Brexit transition period has ended, UK based administrators that
were initially included in ESMA's register of administrators and third-country benchmarks have been
deleted, as the Benchmarks Regulation is no longer applicable to UK based benchmark administrators.
UK based administrators that were originally included in ESMA's register as EU administrators are now
considered third country administrators.
Due to the fact that recently the Benchmarks Regulation transitional period has been extended to 31
December 2023, this change in status currently has no effect on the ability of EU supervised entities to
use the benchmarks provided by any third country administrators, including UK ones. During the
Benchmarks Regulation transitional period, third country benchmarks can still be used by supervised
entities in the EU if the benchmark is already used in the EU as a reference for financial instruments,
financial contracts, or for measuring the performance of an investment fund.
This means that until 31 December 2023 EU supervised entities can use third country UK based
benchmarks even if they are not included in ESMA's register. In the absence of an equivalence decision
by the European Commission, UK based administrators have until the end of the extended Benchmarks
Regulation transitional period to apply for recognition or endorsement in the EU, in order for the
benchmarks provided by these UK based administrators to be included in ESMA's register again.
The update also refers to the status of third country benchmarks that had been recognised or endorsed
by the UK and included in ESMA's register before the end of the Brexit transition have now been deleted
from ESMA's register. The extended Benchmarks Regulation transitional period also applies to these
third country benchmarks and in the absence of an equivalence decision by the European Commission,
these third country benchmarks previously endorsed or recognised in the UK, will have until the end of
the transitional period to apply again for recognition or endorsement in the EU in order to be included
in ESMA's register again.
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(c)

Amendments to the Benchmarks Regulation

On 12 February 2021, amendments to the Benchmarks Regulation set out in Regulation (EU) 2021/168
of the European Parliament and of the Council of 10 February 2021 amending Regulation (EU)
2016/1011 as regards the exemption of certain third-country spot foreign exchange benchmarks and
the designation of replacements for certain benchmarks in cessation, and amending Regulation (EU)
No 648/2012 were published in the Official Journal of the EU and became effective from 13 February
2021.
This regulation amends the Benchmarks Regulation to:


provide for the statutory replacement of a benchmark, under EU law or national law (Articles
23a, 23b and 23c);



replace Article 51(5) relating to the use of third country benchmarks to extend the period to 31
December 2023. You may recall that this period was previously extended to the end of 2021.
The European Commission has been given the power, by way of amendment to Article 54 to
extend the transitional period referred to in Article 51(5) until 31 December 2025 at the latest;



clarify the language in Article 28(2) relating to changes to and cessation of a benchmark; and



insert a new section (Article 18a) relating to spot foreign exchange benchmarks.

In addition, EMIR is being amended by the insertion of a new Article 13a relating to amendments to
legacy contracts for the purpose of the implementation of benchmark reforms.
Beneficial Ownership Register – ICAVs and Unit Trusts

4.3

On 1 February 2021, the Central Bank published the central beneficial ownership register for ICAVs,
unit trusts and credit unions.
4.4

COVID-19 updates
(a)

Central Bank's prudential regulatory flexibility measures

On 2 February 2021, the Central Bank updated the information on their website relating to the prudential
regulatory flexibility measures it introduced last year. The main changes to the version published on the
website from 5 November 2020 until today are:


to add reference to the regulatory remittance dates for investment funds to the list of measures
which have expired and to remove the entire section entitled "Remittance dates for financial
statements of investment funds"; and



a new section entitled "Expectations in respect of the European Single Electronic Format
("ESEF") Regulation" advises that Ireland has opted in to the one year postponement to this
regulation which means that annual financial reports of issuers which have securities listed on
an EU regulated market must be published in accordance with the requirements of the ESEF
for financial years beginning on or after 1 January 2021 rather than 2020. However, the Central
Bank notes that issuers who wish to publish their annual financial reports in accordance with
the ESEF Regulation in 2021 (for financial years beginning between 1 January 2020 and 31
December 2020) will still be able to proceed.
(b)

CRO update – Annual return extension

On 2 February 2021, the Irish Companies Registration Office ("CRO") published an update which states
that due to the current Level 5 restrictions and the challenges of adjusting to a new IT system, the
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registrar will extend the current filing arrangements for companies with an annual return date of 30
September or later until 28 May 2021. All companies with an extension to file due to delayed AGMs
until 26 February 2021 will have a further extension to file until 28 May 2021. During the extension
period, it will be possible for companies with an extension to file B1B73s.
4.5

Cross-Border Distribution of Funds

On 1 February 2021, ESMA published a final report on implementing technical standards ("ITS") under
the Regulation on cross-border distribution of funds. The ITS relate to standardising information to
facilitate cross-border distribution of funds and focus on the publication of information by NCAs on their
websites, the notification of information by NCAs to ESMA and the publication of information by ESMA
on its website.
Following reception of the draft ITS, the European Commission shall decide whether to adopt it within
three months.
4.6

EMIR
(a)

ESMA updates EMIR validation rules

On 29 March 2021, ESMA published updates to the EMIR validation rules specifically relating to the
reporting of variation margin received.
From 30 April onwards trade repositories should not reject derivatives reports where field "Variation
margin received" (1.30) is left blank for derivatives that are reported by the reporting counterparty as
"Uncollateralised".
(b)

Joint Q&As on bilateral margin requirements

On 19 March 2021, the ESAs published joint Q&As on bilateral margin requirements under EMIR.
The purpose of the Q&As is to promote common supervisory approaches and practices in the
application of EMIR. The Q&As clarify different aspects regarding the bilateral margin regime under
EMIR:


the relief covered by a partial intragroup exemption from bilateral margin requirements;



the procedure to grant intragroup exemptions from bilateral margin requirements between a
financial counterparty and a non-financial counterparty that are based in different member
states; and



the exemption regime from bilateral margin requirements for derivatives entered into in relation
to covered bonds.
(c)

Delegated Regulation relating to FRANDT terms

On 10 March 2021, the European Commission published a draft Commission Delegated Regulation
specifying the conditions under which the commercial terms for clearing services for OTC derivatives
are to be considered to be fair, reasonable, non-discriminatory and transparent ("FRANDT"). This draft
regulation is subject to consultation with the period ending on 7 April 2021.
From 18 June 2021, clearing members and their clients who provide clearing services (directly or
indirectly) will be obliged to do so under FRANDT commercial terms and this draft regulation specifies
the conditions under which this requirement is met.
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(d)

ESMA publishes guidelines to harmonise CCP supervisory reviews and evaluation
under EMIR

On 24 February 2021, ESMA published the final report on guidelines aimed at assisting competent
authorities in the application of EMIR provisions that deal with the review and evaluation of central
counterparties ("CCPs"). The objective of these guidelines is to ensure consistency in format, frequency
and depth of CCP supervisory reviews and evaluation processes.
As a next step, the guidelines will be translated in the official EU languages and published on ESMA’s
website. The publication of the translations will trigger a two-month period during which NCAs must
notify ESMA whether they comply or intend to comply with the guidelines.
(e)

Delegated Acts

On 17 February 2021, the following two Commission Delegated Regulations were published in the
Official Journal of the EU:


Commission Delegated Regulation (EU) 2021/236 of 21 December 2020 amending technical
standards laid down in Delegated Regulation (EU) 2016/2251 with regards to the timing of when
certain risk management procedures will start to apply for the purpose of the exchange of
collateral. This regulation relates to the risk management procedures that financial
counterparties are required to have for the exchange of collateral with respect to their OTC
derivative contracts not cleared by a central counterparty. This regulation amends the language
in Delegated Regulation (EU) 2016/2251 by adding a new Article 31a relating to the treatment
of physically settled foreign exchange forwards and physically settled foreign exchange swaps
and also by amending Article 35 relating to the transitional provisions. This regulation came into
effect on 18 February 2021; and



Commission Delegated Regulation (EU) 2021/237 of 21 December 2020 amending regulatory
technical standards laid down in Delegated Regulations (EU) 2015/2205, (EU) 2016/592 and
(EU) 2016/1178 with regards to the date at which the clearing obligation takes effect for certain
types of contracts. This regulation relates to the deferred dates of application of the clearing
obligation for OTC derivative contracts concluded between counterparties which are part of the
same group and where one counterparty is established in a third country and the other
counterparty is established in the EU and amendments are being made to Delegated
Regulation (EU) 2015/2205, Delegated Regulation (EU) 2016/592 and Delegated Regulation
(EU) 2016/1178 with the clearing obligation to take effect from 18 February 2022. This
regulation came into effect on 18 February 2021.
(f)

Equivalence decision

On 28 January 2021, Commission Implementing Decision (EU) 2021/85 of 27 January 2021 on the
equivalence to the requirements of Regulation (EU) No 648/2012 of the European Parliament and of
the Council of the regulatory framework of the United States of America for central counterparties that
are authorised and supervised by the U.S. Securities and Exchange Commission was published in the
Official Journal of the EU.
This decision is an equivalence decision under EMIR in respect of certain U.S. CCPs, noting that only
CCPs that are registered with the SEC, comply with the U.S. rules applicable to covered clearing
agencies and with legally binding requirements meeting the risk management standards set out in the
decision may be eligible for recognition by ESMA. The decision comes into effect on 17 February 2021.
(g)

Updated Q&As

On 31 March 2021, ESMA published updated Q&As relating to EMIR reporting with updates to TR
questions 51 relating to the reporting obligation under Article 9 which provides further clarifications on
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two aspects related to intragroup transactions ("IGT") reporting exemption: (i) reporting of details of
derivatives when the IGT reporting exemption ceases to be valid; and (ii) location of parent undertaking
for purposes of the IGT reporting exemption.
On 28 January 2021, ESMA published updated Q&As relating to EMIR reporting. These Q&As were
amended to include:


an updated Trade Repository Q&A 3b explaining how to report the direction of derivatives in
specific cases; and



a new Q&A for trade repositories clarifying the steps to be taken for the due termination of
derivatives when the reporting counterparty ceases to exist. It also specifies how to deal with
non-terminated reports of inactive (dissolved) counterparties to ensure that accurate
information is provided to the authorities.
(h)

Feedback sought on draft implementing decisions

On 20 January 2021, the European Commission published draft implementing decisions relating to the
EU's recognition of rules of OTC derivatives in the US, Canada, Australia, Singapore, Hong Kong and
Brazil.
Feedback is being sought on the draft decisions with the closing date for responses being 17 February
2021.
(i)

ESMA has signed a memorandum of understanding with the CFTC

On 7 January 2021, ESMA published a press release advising that it has signed an enhanced
memorandum of understanding with the U.S. Commodity Futures Trading Commission ("CFTC")
regarding cooperation and the exchange of information with respect to certain registered derivatives
clearing organisations established in the U.S. that are CCPs recognised by ESMA under EMIR.
4.7

ESMA updates
(a)

ESAs' first joint risk assessment report of 2021

On 31 March 2021, ESMA published the first joint risk assessment report on risks and vulnerabilities in
the EU financial system prepared by the three ESAs. The report notes how the COVID-19 pandemic
continues to weigh heavily on short-term recovery prospects and highlights a number of vulnerabilities
in the financial markets and warns of possible further market corrections.
In light of the risks and vulnerabilities detailed in the report, the ESAs advise, national competent
authorities, financial institutions and market participants to take the following policy actions:






prepare for an expected deterioration of asset quality;
continue to develop further actions to accommodate a “low-for-long” interest rate environment
and its risks;
ensure sound lending practices and adequate pricing of risks;
follow conservative policies on dividends and share buy-backs; and
investment funds should further enhance their preparedness in the face of potential increases
in redemptions and valuation shocks.
(b)

ESMA's trends, risks and vulnerabilities report

On 17 March 2021, ESMA published its first trends, risks and vulnerabilities report of 2021. The report
analyses the impact of COVID-19 on financial markets during the second half of 2020 and highlights
the increasing credit risks linked to significant corporate and public debt overhang, as well as the risks
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linked with investments in non-regulated crypto-assets. Market trends relating to sustainable finance
and financial innovation are also set out within the report.
According to the report, the fund industry continued to expand in the second half of 2020 reflecting
strong flows and valuation effects. Following the significant outflows experienced during the COVID-19
related market stress, bond funds recorded the highest inflows, partly reflecting higher performance
than equity funds. As stress receded, bond funds have reduced their cash holdings, while the credit risk
profile of investment-grade bond funds has slightly deteriorated. The size and composition of EU MMFs
remained stable, while liquidity buffers plateaued at high levels, substantially above regulatory
requirements. The size of alternative investment funds remained stable in the third quarter of 2020 while
EU-domiciled hedge funds reduced their leverage through derivatives but increased their financial
leverage through borrowings.
(c)

ESMA's address relating to GameStop share trading and related phenomena

On 23 February 2021, ESMA published an address provided by Steven Maijoor to the members of the
European Parliament within the Committee on Economic and Monetary Affairs ("ECON") relating to
GameStop share trading and related phenomena.
In his statement, he notes that the GameStop situation touches on several relevant regulatory and
supervisory issues across the areas of investor protection, trading, market abuse and post-trading
processes. He further notes that ESMA will continue to monitor developments and may take further
action where appropriate.
(d)

ESMA's statement on risks to retail investors of social media driven share trading

On 17 February 2021, ESMA issued a statement to highlight to retail investors the risks connected with
trading decisions based exclusively on exchanges of views, informal recommendations and sharing of
trading intentions through social networks and unregulated online platforms. The statement was issued
as part of ESMA’s investor protection objective to safeguard retail investors and relates to the recent
high price volatility experienced in respect of certain US stocks based on information shared on social
media.
(e)

ESMA data on AIF exposures to commercial real estate

On 1 February 2021, ESMA published aggregated data on the exposure of AIFs to commercial real
estate markets in the EU as of 31 December 2019. This data is being published in respond to the
ESRB's Recommendation on closing real estate data gaps (ESRB/2016/14) (Recommendation E).
(f)

Speech at the 5th Annual Conference on "FinTech and Regulation: New Challenges
and New Solutions"

On 4 February 2021, ESMA published a speech given by Steven Maijoor at the 5th Annual Conference
on "FinTech and Regulation: New Challenges and New Solutions". The speech entitled, "Safely
Navigating the Accelerating Digital Transformation" refers to:


the risks and opportunities of digitalisation;



accelerating trends, noting that cloud platforms and video conferencing platforms are areas
continuing to see increased growth;



safe navigation, noting that firms and authorities face challenges in building the knowledge and
expertise they need to address the risks of technology and harness its benefits; and



recent legislative proposals, noting that the European Commission has set out two legislative
proposals for a Regulation on Markets in Crypto-Assets ("MiCA") and a Regulation for a pilot
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regime for DLT market infrastructures. The two proposals form a comprehensive framework for
the regulation of crypto-assets. The MiCA proposal intends to address the important risks that
unregulated crypto-assets pose to investor protection and financial stability. The DLT pilot
regime is especially innovative to the extent that it provides a safe space for market participants
and supervisors in the EU to experiment and build expertise around the technology. In addition,
it is noted that the European Commission has published a legislative proposal for a Digital
Operational Resilience Act ("DORA") which will impose strict standards on entities across the
financial sector.
(g)

ESMA has published memoranda of understanding with the UK

On 4 January 2021, ESMA published copies of the following memoranda of understanding in place with
either the UK's Financial Conduct Authority or the Bank of England:


Memorandum of Understanding concerning consultation, cooperation and the exchange of
information between ESMA and the UK Financial Conduct Authority;



Multilateral Memorandum of Understanding concerning consultation, cooperation and the
exchange of information between each of the EEA competent authorities and the UK Financial
Conduct Authority;



Memorandum of Understanding between ESMA and the Bank of England to set out
arrangements for cooperation on the monitoring and supervision of CCPs established in the
UK; and



Memorandum of Understanding related to ESMA's monitoring of the ongoing compliance with
recognition conditions by central securities depositaries ("CSDs") established in the UK.

Each of which is now in effect as a result of the Brexit transition period coming to an end on 31
December 2020.
(h)

ESMA withdraws the registrations of six UK based credit rating agencies and four
trade repositories

On 4 January 2021, ESMA published a press release advising that it has withdrawn the registrations of
the following UK based credit rating agencies:


AM Best Europe-Rating Services Ltd;



DBRS Ratings Ltd;



Fitch Ratings Ltd;



Fitch Ratings CIS Ltd;



Moody’s Investors Service Ltd; and



The Economist Intelligence Unit Ltd.

As a result, the ratings issued by the above mentioned credit rating agencies cannot be used for
regulatory purposes in the EU unless endorsed by an EU credit rating agency.
This press release also notes the withdrawal of the registrations of the following UK based trade
repositories:
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DTCC Derivatives Repository Plc;



UnaVista Limited;



CME Trade Repository Ltd; and



ICE Trade Vault Europe Ltd.

As a result, EU derivatives and securities financing transactions subject to the reporting obligation under
EMIR and the Securities Financing Transactions Regulation ("SFTR") can no longer be reported to any
of the trade repositories above but need to be reported to an EU established trade repository.
(i)

ESMA published working papers

On 11 January 2021, ESMA published its first working paper of 2021 entitled, "Funds and single-name
CDS: Hedging or Trading?". The paper considers the drivers behind the use of credit default swaps
("CDS") by UCITS, using EU regulatory data on derivatives.
On 12 January 2021, ESMA published its second working paper of 2021 entitled, "Equity Funds and
Derivatives: Evidence from Linked Fund-Trade Data". The summary of the paper states that the authors
built on data collected under the EMIR framework to provide new insight into the type of derivatives that
are traded by UCITS equity funds, looking at (i) why some of them trade derivatives whilst others do
not; (ii) what makes some more active traders; and (iii) to what extend the trading in derivatives is a
reaction to daily changes in the market. According to the paper, 46% of UCITS equity funds are trading
derivatives with three types of contracts accounting for 78% of funds’ derivatives trades: currency
forwards, equity futures, and equity options.
4.8

European Commission updates

On 12 March 2021, the European Commission published two consultation papers of interest that relate
to:


targeted consultation on the supervisory convergence and the single rule book taking stock of
the framework for supervising European capital markets, banks, insurers and pension funds.
This aligns with action 16 of the CMU action plan. The consultation ends on 21 May 2021; and



a consultation seeking feedback on the merits and feasibility of setting up a referral scheme to
require banks (and other providers of funding) to direct small and medium enterprises whose
funding application they have turned down to providers of alternative funding. The objective of
this scheme, if implemented, will be to facilitate SMEs’ access to a wider set of funding options,
including alternative funding options. This is also a commitment in the CMU action plan (action
4).

4.9

ELTIFs

On 3 February 2021, ESMA published a letter it has sent to the European Commission relating to the
review of the European Long Term Investment Funds Regulation. ESMA highlights the key topics where
it sees the need to consider amendments to the ELTIF framework and proposes changes in the
following areas:


eligible assets and investments;



authorisation process;



conflicts of interests;
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portfolio composition and diversification;



redemptions;



disposal of ELTIF assets;



prospectus and cost disclosure;



local physical presence;



specific requirements concerning retail investors; and



other residual areas.

4.10

IOSCO
(a)

Statement on going concern assessments and disclosures during the COVID-19
pandemic

On 24 March 2021, IOSCO published a statement sets out the (i) implications of COVID-19 for the
preparation of annual financial statements; and (ii) implications of COVID-19 for the annual audits.
On the implications relating to the preparation of the financial statements, the statement provides that
it is important for investors to receive high-quality information about the existence of material
uncertainties that may cast significant doubt on an entity’s ability to continue as a going concern. It is
noted that it is also important for entities to clearly identify uncertainties that cast significant doubt on
the entity’s ability to continue as a going concern. In addition, when management has determined that
material uncertainties do not cast significant doubt on the ability of an entity adversely affected by
COVID-19 conditions to continue as a going concern, it is important for investors to receive complete
information about the significant judgements that may have been exercised in arriving at management’s
determination. This is particularly the case in situations where judgments about the ability of
management to execute plans to mitigate the effects of material uncertainties are important to the
conclusion that there is not significant doubt about the entity’s ability to continue as a going concern.
(b)

IOSCO's thematic review of its Recommendations for Liquidity Risk Management for
Collective Investment Schemes

On 5 March 2021, IOSCO advised that it has launched a thematic review of the Recommendations for
Liquidity Risk Management for Collective Investment Schemes it issued in 2018. In addition, IOSCO
and the Financial Stability Board are currently conducting a joint analysis of the availability, use and
impact of liquidity risk management tools for open-ended funds. This joint analysis is examining the
experience of open-ended funds that faced redemption pressures during the COVID-19 induced market
stresses of March and April 2020; the availability, use and impact on the broader market of liquidity risk
management tools and how these were linked to the liquidity of underlying assets.
To inform both the thematic review and the joint analysis, IOSCO also issued a market participants’
survey. This survey is specifically designed to collect information from responsible entities both (i) on
their adoption and practical implementation of the recommendations as well as (ii) specific targeted
information on their liquidity risk management practices and experiences during the March 2020 market
turmoil. The latter information is being gathered through a schedule of supplemental questions within
the survey. The deadline for responding to the survey is 16 April 2021.
(c)

Work programme for 2021-2022

On 26 February 2021, IOSCO published its work programme for the next two years. Areas of focus
include:
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financial stability and systemic risks of non-bank financial intermediation activities;



risks exacerbated by the COVID-19 pandemic – misconduct risks, operational resilience, and
fraud;



sustainable finance;



passive investing and index providers;



market fragmentation in securities and derivatives markets;



crypto-assets (including stablecoins);



artificial intelligence and machine learning; and



retail distribution and digitalisation.
(d)

Report on Complaint Handling and Redress System for Retail Investors

On 27 January 2021, IOSCO published a report setting out nine sound practices aimed at assisting its
members in developing and improving their complaint handling procedures and mechanisms for retail
investors.
These are:


establishing a system for handling retail investor complaints;



taking steps to raise investor awareness of various available complaint handling systems;



making available as many channels as possible for retail investors to submit complaints;



taking steps to support complaint handling systems;



encouraging financial service providers to offer a wide range of resolutions to retail investor
complaints;



using complaint data to identify areas for new or enhanced investor education initiatives;



using complaint data for regulatory and supervisory purposes;



seeking input from retail investors about their experience with complaint handling systems; and



making alternative dispute resolution facilities operated by or affiliated with a regulator more
accessible for retail investors.

4.11

Ireland for Finance Action Plan 2021

On 11 February 2021, the Department of Finance launched the Ireland for Finance Action Plan for 2021.
The 2021 Action Plan has four priority areas: sustainable finance, diversity, regionalisation and digital
finance. It contains 16 new measures to build on the resilience shown by the financial services sector
over the last year in addition to the 30 ongoing actions.
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4.12

Money Market Funds

On 26 March 2021, ESMA published a consultation on potential reforms of the EU Money Market Funds
Regulation. Four types of potential reforms for MMFs are proposed by ESMA, (i) reforms targeting the
liability side of MMFs – such as decoupling regulatory thresholds from suspensions/gates to limit
liquidity stress and requiring MMF managers to use liquidity management tools such as swing pricing;
(ii) reforms targeting the asset side of MMFs by e.g. reviewing requirements around liquidity buffers and
their use; (iii) reforms targeting both the liability and asset side of MMFs by reviewing the status of
certain types of MMFs such as stable NAV MMFs and Low Volatility Net Asset Value ("LVNAV") MMFs;
and (iv) reforms that are external to MMFs themselves by assessing whether the role of sponsor support
should be modified. Responses to the consultation should be submitted by 30 June 2021.
4.13

SFTR Q&As

On 28 January 2021, ESMA published updated Q&As relating to SFTR data reporting. The Q&As were
updated to clarify:


reporting of events that were not duly reported on time;



updates to records of outstanding SFTs by the Trade Repositories based on reports made by
the counterparties; and



operational aspects concerning the reporting by financial counterparties on behalf of small nonfinancial counterparties pursuant to the Article 4(3) of SFTR.

4.14

Securitisation Regulation
(a)

Q&As on cross-sectoral aspects of the Securitisation Regulation

On 26 March 2021, ESMA published Q&As on cross-sectoral aspects of the Securitisation Regulation,
prepared by the ESAs. The Q&As clarify topics in relation to the application of the Securitisation
Regulation to help market participants comply with their obligations and to foster crosssectoral consistency in the implementation of the securitisation requirements in the EU. In particular,
the Q&As clarify: (i) the content and the format of the information of a securitisation transaction that
should be disclosed by the originator, sponsor and SSPE; (ii) the transaction documentation of a Simple,
Transparent and Standardised ("STS") securitisation that should be made publicly available to facilitate
investors’ compliance with its due diligence requirements; and (iii) the type of STS certification services
that can be provided by third parties verifiers to the securitisation parties.
(b)

Joint opinion relating to the Securitisation Regulation

On 26 March 2021, ESMA published a joint opinion on the jurisdictional scope of the obligations of the
non-EU parties to securitisations under the Securitisation Regulation published by the ESAs. The
purpose of the joint opinion is to facilitate the understanding of certain provisions of the Securitisation
Regulation in cases where third country entities become parties to a securitisation. The ESAs set out
their common view on the practical difficulties faced by market participants in connection with the
jurisdictional scope of application of various provisions in the Securitisation Regulation in the following
four scenarios: (i) securitisations where some, but not all, of their sell-side parties i.e. originator, original
lender, sponsor and special purpose entity issuer etc., are located in a third country; (ii) securitisations
where all sell-side parties are located in a third country and EU investors invest in them; (iii) investments
in securitisations by subsidiaries of EU regulated groups, where those subsidiaries are located in a third
country; and (iv) securitisations where one of the parties is a third country investment fund manager.

27

(c)

ESMA updates Q&As, templates and technical instructions for securitisation reporting

On 26 February 2021, ESMA published updates to its Q&As, templates and technical instructions for
securitisation reporting.
The updated Q&As include 4 new Q&As and modified 11 existing Q&As. Also published were updated
technical reporting instructions, XML schema and validation rules for the templates set out in the
technical standards on disclosure requirements.
ESMA notes that to facilitate the smooth implementation of the updated rules, reporting entities may
choose to use version 1.2.0 or version 1.3.0 of the XML schema and of the validation rules until 1
September 2021 but as of that date, reporting entities may only use the latest version.
ESMA has also published an XML schema for each of the two standard reports which a registered
securitisation repository must provide in accordance with the regulatory technical standards on
securitisation repository operational standards, being the end-of-day report and the rejection report.
(d)

ESMA's guidelines relating to the Securitisation Regulation

On 5 February 2021, ESMA published guidelines on the portability of information between securitisation
repositories under the Securitisation Regulation.
The guidelines state that ESMA will consider them for the purpose of its supervision as of 1 January
2021, except for the guidelines relating to Article 78(9)(c) of EMIR, which ESMA will consider for the
purpose of its supervision as of 18 June 2021.
4.15

Sustainable Finance
(a)

ESAs consult on Taxonomy related product disclosures

On 17 March 2021, the ESAs published a consultation paper seeking input on draft Regulatory
Technical Standards ("RTS") regarding disclosures of financial products investing in economic activities
that contribute to an environmental investment objective.
The proposed draft RTS aim to:


facilitate disclosures to end investors regarding the investments of financial products in
environmentally sustainable activities; and



create a single rulebook for sustainability disclosures under the Disclosures Regulation and the
Taxonomy Regulation. This will be done by amending the draft level 2 measures under the
Disclosures Regulation, to minimise overlapping or duplicative requirements between the two
regulations.

The consultation paper includes additional taxonomy-related disclosures relating to information about
which environmental objectives the investments of the product contribute to, and information about how,
and to what extent, the activities funded by the product are Taxonomy-aligned.
The ESAs also propose to standardise the presentation of the disclosures by amending the templates
for the pre-contractual and periodic disclosures proposed in the draft level 2 measures under the
Disclosures Regulation, by adding a new section that includes the disclosures required under the
Taxonomy Regulation.
The closing date for responses to the consultation is 12 May 2021.
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(b)

Report on transition financing

On 19 March 2021, the European Commission published a press release welcoming the report on
transition financing issued by the EU Platform on Sustainable Finance. The report sets out the key
findings and recommendations of the platform based on six questions posed by the European
Commission relating to how the taxonomy can enable inclusive transition financing for companies and
other economic actors working to improve their environmental impact.
(c)

EU sustainability reporting standards

On 8 March 2021, the European Commission published reports prepared by the European Financial
Reporting Advisory Group ("EFRAG") which are seen as an important step in the development of
corporate sustainability reporting across the EU.
The first report proposes a roadmap for the development of a comprehensive set of EU sustainability
reporting standards while the second report proposes reforms to EFRAG’s governance structure to
ensure that future EU sustainability reporting standards are developed using an inclusive and rigorous
process.
Both reports recognise the importance of coordinating the development of EU sustainability reporting
standards with existing and emerging global initiatives and are considered necessary to ensure
consistency of reporting rules at the heart of the EU’s sustainable finance agenda, especially the
existing Disclosures Regulation, the Non-Financial Reporting Directive, the Taxonomy Regulation, as
well as with the requirements of forthcoming legislation on sustainable corporate governance and due
diligence.
(d)

ESMA's final report on advice under Article 8 of the Taxonomy Regulation

On 1 March 2021, ESMA published its final report on advice under Article 8 of the Taxonomy Regulation.
By way of reminder this article covers the information to be provided by non-financial undertakings and
asset managers to comply with their disclosure obligations under the Non-Financial Reporting Directive
("NFRD").
ESMA’s proposals focus on how to further specify the three Key Performance Indicators ("KPIs") set
out in Article 8(2) of the Taxonomy Regulation for non-financial undertakings and those provided by
asset management companies that fall within scope of the NFRD:


Non-financial undertakings – the proposals set out the definitions that should be used for the
calculation of the turnover KPI, the CapEx KPI and the OpEx KPI. These are complemented
with the minimum information that should accompany these disclosures and the methodology,
including the level of granularity, for the reporting of the three metrics; and



Asset managers – the proposals set out the KPI that asset managers should disclose, the
methodology to be applied to that KPI and recommendations for the development of a
coefficient methodology to assess Taxonomy-alignment of investments in investee companies
that do not report under the NFRD.

ESMA also proposes that non-financial undertakings and asset managers use standardised templates
for their reporting under Article 8 in order to facilitate comparability of these disclosures and enhance
their accessibility to investors that will reuse this information.
(e)

ESAs issue recommendations on the application of the Disclosures Regulation

On 25 February 2021, the ESAs published a statement on the effective and consistent application and
national supervision of the Disclosures Regulation. The aim of the statement is to achieve an effective
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and consistent application and national supervision of the Disclosures Regulation, promoting a level
playing field and protecting investors.
The statement notes that in order to provide financial market participants and financial advisers with
sufficient time to gather the information necessary and adjust their practices to apply the specific
requirements of the level 2 regulations, and in order to provide for the alignment of the application of
the level 2 regulations with the application of the amendments in Taxonomy Regulation to the
Disclosures Regulation as well as the application of periodic reporting in the Disclosures Regulation,
the ESAs have proposed in their draft level 2 regulations to delay the application date of the level 2
regulations to 1 January 2022.
The statement provides that as most of the provisions on sustainability-related disclosures laid down in
the Disclosures Regulation apply from 10 March 2021, the ESAs see merit in specific guidance for
NCAs, financial market participants and financial advisers in the interim period before the application of
the level 2 regulations and have set out specific guidance under the following headings:


application timeline for entity-level principal adverse impact statement; and



application timeline for products' periodic reporting.

In addition, the statement includes a summary table of the Disclosures Regulation and Taxonomy
Regulation disclosure obligations on financial market participants, financial advisers and financial
products including the application dates for each obligation.
The ESAs provide that the draft level 2 regulations can be used as a reference for the purposes of
applying the provisions of Articles 2a, 4, 8, 9, and 10 of the Disclosures Regulation in the interim period,
noting that the final version may differ from the version published on 4 February 2021.
(f)

Final Report and draft level 2 regulations under the Disclosures Regulation published

On 4 February 2021, the ESAs published the final report on the content, methodologies and
presentation of disclosures under the Disclosures Regulation which includes a revised draft of the level
2 regulations taking account of the feedback received by the ESAs during the consultation process.
Templates for pre-contractual and periodic product disclosures have now been included in the draft
level 2 regulations. You may recall that these weren't included in the original draft level 2 regulations
published in April 2020 but these templates were subject to an online public survey.
The ESAs have delivered this report to the European Commission which is expected to endorse the
level 2 regulations within 3 months. The ESAs have proposed that the application date for the level 2
regulations should be 1 January 2022.
(g)

IOSCO sustainable finance update

On 24 February 2021, IOSCO issued a press release where it noted that there is an urgent need to
improve the consistency, comparability and reliability of sustainability reporting, with an initial focus on
climate change-related risks and opportunities, which would subsequently be broadened to other
sustainability issues.
Three priority areas for improvement in sustainability-related disclosures by companies and asset
managers were identified: (i) encouraging globally consistent standards; (ii) promoting comparable
metrics and narratives; and (iii) coordinating across approaches.
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(h)

ESMA calls for legislative action on ESG ratings and assessment tools

On 29 January 2021, ESMA published a letter it has written to the European Commission sharing its
views on the main challenges in the area of ESG ratings and assessment tools.
ESMA identifies the following key points for consideration:


the market for ESG ratings and other assessment tools is currently unregulated and
unsupervised. When combined with increasing regulatory demands for consideration of ESG
information, there are increased risks of greenwashing, capital misallocation and products misselling;



there should be a common definition of ESG ratings that covers the broad spectrum of possible
ESG assessments currently on offer. This will help future-proof any regulatory framework and
mitigate against possible obsolescence;



the supervisory and regulatory regime should be adapted to the current market structure and
accommodate both large multi-national providers who may be subject to existing regulatory
frameworks, as well as smaller entities; and



ESG rating providers can be part of larger groups providing services such as green bond
certification and credit ratings. On the other hand, smaller players would also benefit from
having access to an EU-wide regime. Given this overlap and to benefit from economies of scale
in supervision ESMA is ready to support possible future supervisory responsibilities in this area.
(i)

Priority issues relating to the application of the Disclosures Regulation

On 14 January 2021, ESMA published a joint letter from the ESAs dated 7 January 2021 which was
sent to the European Commission setting out several important areas of uncertainty in the interpretation
of the Disclosures Regulation that the ESAs have encountered. The ESAs are seeking clarity from the
European Commission on a number of issues including:


the application of the Disclosures Regulation to non-EU AIFMs and registered AIFMs;



the application of the 500-employee threshold for principal adverse impact reporting on parent
undertakings of a large group;



the meaning of "promotion" in the context of products promoting environmental or social
characteristics;



the application of Article 9 of the Disclosures Regulation; and



the application of the Disclosures Regulation product rules to portfolios and dedicated funds.

The annex to the letter sets out the specific questions being raised by the ESAs.
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