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Ireland
Gavin Smith is a partner and head of the restructuring and insolvency group at 
Walkers Ireland. He has practised as a solicitor exclusively in the areas of restruc-
turing and insolvency for over 20 years. He has excellent technical and practical 
knowledge and experience of large complex restructurings and insolvencies, with 
a particular specialism in dealing with cross-border issues. He has extensive 
experience in advising banks and other security holders in relation to distressed 
loans, the enforcement options and remedies available and in the implementation 
of the preferred options, as well as acting for appointed receivers. Gavin also has 
wide experience in examinerships and liquidations, as well as advising on formal 
and informal restructurings and reorganisations. He currently sits on the executive 
council of the Irish Society of Insolvency Practitioners (ISIP), chairing its Law 
Reform Subcommittee.

William Greensmyth is an of counsel based in the restructuring and insolvency 
group at Walkers Ireland. Will’s principal practice areas are formal insolvency 
procedures and contentious litigation. In particular, Will advises financial institu-
tions and private equity firms in relation to distressed loan situations, enforcement 
options and available remedies, and he acts for insolvency practitioners appointed 
as receivers, liquidators or examiners.
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1 In the past year, have you seen any developments or trends in the nature 
and volume of insolvency filings? (For example, are certain industry 
segments experiencing a rise in distressed situations?)

There was a marginal increase of just 1% in the number of reported corporate filings 
in 2020, according to a Deloitte insolvency report.

The overall numbers remained static as a result of the range of government 
supports and lender and creditor forbearance on security enforcement or petitions 
for winding-up.

However, in certain sectors, most notably aviation, there has been an increase 
in restructuring filings. In the past 12 months, we have seen Nordic Aviation Capital 
avail of a Part 9 Scheme of Arrangement, while both Cityjet and Norwegian Air have 
chosen the examinership option to restructure their respective businesses while 
under a period of court protection from any creditor enforcement.

2 Describe the one or two most notable insolvency filings in your 
jurisdiction in the past year.

As mentioned, there have been a number of significant aircraft restructurings in 
Ireland. In addition, a number of retail groups have filed for insolvency in Ireland. 
The year 2020 also saw the Central Bank of Ireland place CBL Insurance Europe DAC 
into liquidation; it had been in administration, Ireland’s bespoke insurance company 
rescue process, since 2018.

3 Have there been any recent legislative reforms? Is there a perceived need 
for reform?

Like many other jurisdictions, Ireland responded to the covid-19 pandemic by intro-
ducing emergency legislation to support companies. The Companies (Miscellaneous 
Provisions) (Covid-19) Act 2020 came into law on 30 July 2020 and currently has 
force of law until 9 June 2021. In the areas of corporate restructuring and insolvency, 
the Act made the following temporary amendments to the Companies Act 2014: an 
increase in the single and aggregated amounts for a statutory demand to €50,000; 
provision for the holding of virtual creditors meetings including for creditors’ volun-
tary liquidations, schemes and examinerships; extension of the period of protection 
for examinership to 150 days in certain circumstances; the codification of a director’s 
duty to have regard to the interests of creditors when a company is unable or likely 
to be unable to pay its debts as they fall due; and a modification to the exemption to 
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the general stay on legal action on a winding-up to allow employees to proceed with 
Workplace Relations Commission claims.

The most significant change was the extension of the examinership period to 
150 days to aid larger and cross-order restructurings during the pandemic. This 
extension was obtained in the L&M Keating examinership and is likely to be deployed 
in the Norwegian Air examinership, which is ongoing.

The Company Law Reform Group (CLRG) is the statutory advisory expert body 
advising the government on the review and development of company law in Ireland. 
The CLRG issued a report in October 2020 recommending the introduction of a new 
Summary Rescue Process for small companies (companies that satisfy two of these 
three criteria – annual turnover of up to €12 million, a balance sheet total of up 
to €6 million, and up to 50 employees). This procedure would commence upon a 
resolution by the company’s directors rather than by an application to court. The 
Irish government has commenced a public consultation process on this. Responses 
are due in by 5 March 2021.
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The CLRG has separately recommended to government that Ireland signs up 
to the UNCITRAL Model Law on Cross-Border Insolvency, which would aid in cross-
border insolvency recognition and assistance.

4 In the international insolvency field, have there been any legislative or 
case law developments in terms of coordination of cross-border cases? 
What jurisdictions are you most likely to have contact with?

The judgment of Mr Justice Barniville in Nordic Aviation Capital DAC is of particular 
relevance. It provides clarity on the implementation of a Part 9 Scheme of 
Arrangement, which may become a more attractive route for foreign companies 
seeking to restructure, given that Part 9 schemes are capable of EU-wide recogni-
tion and enforcement. The judgment also addressed whether the scheme company, 
as the guarantor of its subsidiaries’ obligations, could procure a release not only 
of its own liabilities as guarantor, but also of its subsidiaries’, as primary obligors. 
The judge, applying UK, Singapore and Australian jurisprudence, confirmed that the 

“Ireland has had a procedure 
that allows for cross-class 

cramdown for over 30 years.”
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scheme company as guarantor of its subsidiaries, could scheme not only its own 
liabilities, but also the guaranteed liabilities of its subsidiaries.

In Ireland, the most frequent jurisdictions with which we interact are the United 
Kingdom, United States and other EU member states.

5 In your country, is there a particular court or jurisdiction that sees a 
higher concentration of insolvency filings? What is the attraction of that 
forum?

Yes, the Commercial Court of the High Court of Ireland is the court most frequently 
availed of for insolvency matters.

This court offers a number of advantages – it is a fast-track court with a 
deliberately truncated timeline from entry into the Court to hearing of the matter. 
It also benefits from a specialist panel of judges with a commercial approach.

In the 2019 restructuring of Ballantyne Re, an Irish reinsurance special 
purpose vehicle, court papers were filed on 24 April 2019 and judgment delivered 
on 6 June 2019. This included a contested hearing as to whether the Court should 
sanction the scheme.

6 Is it fair to describe your jurisdiction as either “debtor-friendly” or 
“creditor-friendly” in terms of how insolvency filings proceed?

On the restructuring side, Ireland could be considered to be a debtor-friendly 
jurisdiction insofar as we have a tried and trusted internationally recognised debt-
or-in-possession rescue process known as examinership, which has the benefit of 
three decades of jurisprudence. It is not an exaggeration to say that Ireland has 
led the way from an EU member state perspective in this regard. Ireland has had 
a procedure that allows for cross-class cramdown for over 30 years. However, 
Ireland, being a common law jurisdiction, is also creditor-friendly, as it recognises 
and respects party autonomy. The Irish courts abide by the well-established 
common law rules on principles of contractual interpretation derived from the 
speech of Lord Hoffmann in Investors’ Compensation Scheme Ltd v. West Bromwich 
Building Society.

This is vitally important for financial institutions and private equity clients 
dealing with counterparties in Ireland to have confidence that their agreements will 
be upheld. Similarly, for the most part, it is possible for creditors to enforce their 
security in Ireland without having to make any applications to court.
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7 What opportunities exist for businesses wanting to purchase assets out of 
an insolvency, and how efficient is the process? What are the best ways to 
take advantage of opportunities in this area?

It is a feature of examinership that the examiner, the appointed insolvency practi-
tioner, may seek expressions of interest to invest in the company. This is a well-es-
tablished process, which is quite efficient, given that the examinership process 
is limited in time to 100 days (150 days during the covid-19 pandemic). The Irish 
courts have laid down principles (in both the Eircom and Ladbrokes examinerships) 
regarding an examiner’s engagement with potential investors upholding the primacy 
of the examiner’s commercial judgment in relation to the choice of investor, which 
is subject to review by the court only to the extent that it is so utterly unreasonable 
and absurd that no reasonable man would have done it. This provides purchasers 
and investors with a lot of reassurance about the process.

Where a secured creditor is disposing of secured assets via the appointment of 
a receiver, these assets can be sold on a pre-pack receivership basis, shortly after 
the appointment of the receiver. To satisfy the receiver’s statutory duty to obtain the 
best price reasonably obtainable at the time of sale, the receiver is likely to require 
at least one independent valuation of the assets.

Gavin Smith
gavin.smith@walkersglobal.com

William Greensmyth
william.greensmyth@walkersglobal.com

Walkers
Dublin

www.walkersglobal.com
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The Inside Track
What two things should a client consider when choosing counsel for a 
complex insolvency filing in this jurisdiction?

We would advise clients to drill into how much experience your chosen counsel have 
on complex cross-border mandates. This is particularly so where complicated issues 
of jurisdiction recognition have been rendered even more complex post-Brexit.

Choosing lawyers with knowledge of the courts and the judges that regularly 
hear insolvency cases, and of working with the leading insolvency practitioners in 
Ireland, is also vital.

What are the most important factors for a client to consider and address to 
successfully implement a complex insolvency filing in your jurisdiction?

The importance of detailed pre-planning cannot be overstated. This requires the 
client and its advisors, both legal and financial to be fully briefed on all matters of 
relevance, in particular what the creditor mix is (local versus international) and what 
the relationship with creditors in the recent period has been.

Where there are employees who may be impacted by the insolvency filing, it is 
critical that a plan is put in pace to communicate with the employees and to comply 
with local requirements in respect of consultation periods where redundancies may 
result from the filing.

Finally, if the insolvency filing in Ireland is one allied to several across a number 
of jurisdictions, we have always found that clear lines of communication between 
advisors in each jurisdiction greatly assists in ensuring work streams are progressed 
with the overall aim of the restructuring in mind.

What was the most noteworthy filing that you have worked on recently?

We represented the Dublin landlords in one of Ireland’s early remote hearings during 
the first covid-19 lockdown in 2020 and successfully challenged the applicability of 
Monsoon Accessorize’s UK company voluntary arrangement (CVA) to Irish leases. The 
94-page judgment of Mr Justice McDonald was delivered in October 2020. The judge 
found that the recognition or enforcement of the CVA would be manifestly contrary to 
Irish public policy. For UK businesses actively considering the inclusion of leases in 
the Republic of Ireland within the ambit of a UK CVA pre-Brexit, the judgment was a 
must-read and the story got picked up in the international restructuring press.
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Lexology GTDT Market Intelligence provides a unique perspective on 
evolving legal and regulatory landscapes. 

Led by Paul, Weiss, Rifkind, Wharton & Garrison LLP, this R&I volume 
features discussion and analysis of emerging trends and hot topics 
within key jurisdictions worldwide.

Market Intelligence offers readers a highly accessible take on the 
crucial issues of the day and an opportunity to discover more about the 
people behind the most significant cases and deals.

Covid-19 impact
Industry focus
Cross-border coordination 
Legislative reform

© Law Business Research 2021




