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Enforcement of arbitral awards:

Bermuda, BVI, Cayman Islands,
Guernsey, Irish and Jersey law

As the use of arbitration as a means of dispute resolution
has grown in popularity, there has been a marked increase
in the need for arbitral awards to be recognised and
enforced in offshore jurisdictions.

The international legal regime for the recognition and
enforcement of arbitral awards is based on the Convention
on the Recognition and Enforcement of Foreign Arbitral
Awards 1958 (the "New York Convention®). This is
complemented by the UNCITRAL Model Law for Arbitration
(the "UNCITRAL Model Law"), which seeks to streamline
the procedure and conduct of arbitrations between states,
including those which are signatories to the New York
Convention.

All of the key offshore jurisdictions are parties to the New
York Convention and have adopted the UNCITRAL Model
Law into domestic law, albeit with some modifications,
meaning that enforcement of foreign arbitral awards in
those territories will often be straightforward.

Where the New York Convention applies, the offshore court
may only refuse to grant an order for the recognition and
enforcement of an arbitral award if they are satisfied that
one or more of the following circumstances apply*:

1. thata party to the arbitration agreement was under
some form of incapacity;

2. the arbitration agreement was not valid;

3. aparty was not given proper notice of the appointment
of the arbitrator or of the arbitration proceedings or
was otherwise unable to present their case;

4. the award deals with a difference not falling within the
terms of the arbitration agreement or contains
decisions on matters that are beyond its scope;

5. the composition of the panel or the arbitral procedure
was not in accordance with the agreement of the
parties or the law of the country where the arbitration
took place; or

6. theaward is not yet binding on the parties or has been
set aside or suspended by a competent authority;

7. the award is in respect of a matter which is not
arbitrable under the laws of the jurisdiction where
enforcement is sought; or

8. enforcing the award would be contrary to public policy
in the jurisdiction where enforcement is sought.

In the case of an award from a non-New York
Convention jurisdiction, the court may refuse to grant an
order for the recognition or enforcement of an arbitral
award for the same reasons and additionally if for any
other reason the court considers it just to do so.

Once an award has been recognised by a court in the
relevant offshore jurisdiction, it can be enforced in the
same manner as a judgment or order of the local court?.

The relevant laws and processes in our jurisdictions
are as follows:

Bermuda

The United Kingdom extended the application of the
New York Convention to Bermuda in 1979.
Accordingly, Part IV of the Bermuda International
Conciliation and Arbitration 1993 Act (the "Bermuda
International Arbitration Act") makes provision for
the enforcement of awards made by Contracting
States. Section 23 of the Bermuda International
Arbitration Act incorporates the UNCITRAL Model Law
for Arbitration.

Non-Convention awards may be enforced with leave
of the Supreme Court, pursuant to section 48 (Part V)
of the Arbitration Act 1986.

Pursuant to RSC Order 73/10(6), where leave has
been granted to enforce an arbitration award, the
debtor shall have 14 days within which to seek to set
aside the order (or if the award is served outside the
jurisdiction, such other period as the Court
determines).

The BVI

The Arbitration Act, 2013 (the "BVI Arbitration Act")
governs the enforcement of Arbitral awards in the
BVI. It provides for the BVI Court to grant leave to
enforce arbitral awards granted in both New York
Convention and non-New York Convention states
and territories.

1See Article V of the New York Convention and Article 34 of the UNCITRAL Model
Law

2 For Bermuda; see section 40(1) of Bermuda International Arbitration Act (as
regards New York Convention Awards) and Article 35 of the UNCITRAL Model Law
(as regards non-New York Convention Awards); for the BVI, see section 81(1) of
the BVI Arbitration Act; for the Cayman Islands, see section 72(1) of the Cayman
Arbitration Act; for Guernsey see section 32 of the Arbitration (Guernsey) Law
1982 and sections 61, 84 and 86 of the Arbitration (Guernsey) Law 2016; for
Ireland see section 23 of the Arbitration Act 2010; for Jersey see articles 29, 36
and 42 of the Arbitration (Jersey) Law 1998.



In practical terms, the rules and provisions governing the
recognition of awards in the case of convention and non-
convention awards are essentially the same, the main
difference being that that the BVI Court retains a general
discretion to refuse to enforce an award from a state or
territory that is not a party to the New York Convention.

The procedure for the recognition of foreign arbitral awards
is relatively simple - an application for permission to
register and enforce the award can be made without notice
to the opposing party or parties, but must be supported by
evidence on affidavit.

It is not uncommon for straightforward and unopposed
applications to be determined by the BVI Court within six to
eight weeks of filing.

Where the Award directs the payment of a sum of money
and the paying party is incorporated in the BVI, it is possible
to proceed directly to an application to wind up that
company without first obtaining leave to enforce.

The Cayman Islands

In the Cayman Islands, the enforcement of foreign arbitral
awards is governed by the Arbitration Act (2012 Revision)
(the "Cayman Arbitration Act’) and the Foreign Arbitral
Awards Enforcement Act (1997 Revision) (the "FAAEA").

Section 72 of the Cayman Arbitration Act (which act is
largely based on the UNCITRAL Model Arbitration Law)
provides that an award made by an arbitral tribunal may,
with leave of the court, (1) be enforced in the same manner
as a Cayman Islands judgment or order to the same effect,
and (2) obtain judgment entered in terms of the award.
Leave shall not be given where, or to the extent that, the
person against whom the award is sought to be enforced
shows that the arbitral tribunal lacked jurisdiction to make
the award*.

Further, section 72(5) of the Cayman Arbitration Act states
that an arbitral award, irrespective of the country in which it
was made, shall be recognised as binding and, upon
application to the Cayman Islands court, shall be enforced
subject to the provisions of sections 6 and 7 of the FAAEA
(whether or not it is a New York Convention award)>.
Section 6 FAAEA sets out certain procedural requirements
for enforcement. Section 7 specifies the circumstances in
which the court may refuse to enforce a foreign arbitral
award, which mirror the circumstances identified in the
New York Convention/UNCITRAL Model Law and
enumerated at 1 to 8 above®.

As such, foreign and domestic Cayman Islands arbitral
awards are (subject to the leave of the Grand Court),
enforceable as if they were a Cayman Islands judgment
through a straightforward process.

Applications for leave to enforce an arbitral award must be
made by way of ex parte Originating Summons’. Once
leave to enforce is granted, the ex parte order must be
served on the award debtor who can then apply to set aside
that decision. An application to set aside an order granting
leave must be made within 14 days of service or within the
timeframe ordered by the court in the event that service out
of jurisdiction is required (pursuant to the GCR, O.73, r.31,
para (8)).

Guernsey

Section 86 of The Arbitration (Guernsey) Law, 2016
(the "Guernsey Arbitration Law") provides that a
foreign arbitral award handed down in a country that
is a signatory to the New York Convention may, by
leave of the court, be enforced in the same manner as
a judgment or order of the Royal Court to the same
effect. It is also possible for certain awards from non-
New York Convention states to be enforced in a
similar way under the Arbitration (Guernsey) Law,
1982 (the "1982 Law").

An award which contains decisions on matters not
submitted to the arbitration may be recognised or
enforced to the extent that the decisions on matters
submitted to the arbitration can be separated from
those matters not submitted.

While most of the 1982 Law has been repealed by the
Guernsey Arbitration Law, the 1982 Law continues to
provide for the enforcement of awards in non-New
York Convention arbitral proceedings that are
however within the scope of the Geneva Convention
and the Protocol on Arbitration Clauses of 24
September 1923 (the "Geneva Convention®).

The procedure for enforcement is almost identical to
that under the Guernsey Arbitration Law, save that the
party making the application must also provide
evidence that the award has become final. They may
also be required to provide evidence that certain
conditions set out in section 33(1) of the 1982 Law
have been satisfied.

The method of enforcement of any arbitral award will
depend on whether enforcement is sought against
personal or real property.

[reland

The Arbitration Act 2010 governs all arbitrations in
Ireland (the “Irish Arbitration Act"). The Irish Arbitration
Act adopts the UNCITRAL Model Law which is included
as a standalone schedule to the Irish Arbitration Act.

Foreign arbitral awards are capable of recognition and
enforcement in the Irish Courts by leave of the High
Court.

The High Court can also refuse to recognise and
enforce a foreign arbitral award under Article 36 of the
UNCITRAL Model Law where (i) the subject-matter of
the dispute is not capable of settlement by arbitration
under the laws of Ireland; or (ii) the recognition or
enforcement of the award would be contrary to the
public policy of Ireland.

Once an order for recognition and enforcement is
made by the High Court, it is not capable of further
appeal.

41t is widely understood that the enforcement provisions in Part X of the Cayman
Arbitration Act apply to foreign seated as well as domestic seated arbitrations.

5 The language of these sections of the FAAEA is otherwise limited to application in
the case of New York Convention awards only. However, the effect of GlobeOp
Financial Services LLC v Titan Capital Group Il LP [2014] 1 CILR 412 at 415 [8] and
419 (23] is that the Grand Court is required to recognise all arbitral awards
regardless of their origin, subject to section 6 and 7 of the FAAEA.

¢ The leading authority in the Cayman Islands on the application of the set aside
grounds contained in subsections 7(2) and 7(3) of the FAAEA is the decision of the
Judicial Committee of the Privy Council in Gol Linhas Aereas SA (formerly VRG
Linhas Aereas SA) v MatlinPatterson Global Opportunities Partners (Cayman) Il LP
and Others [2022] UKPC 21.

7Grand Court Rules ("GCR"), Order 73, rule 31(1). Note also that GRC Order 73,
rule 31 creates a self-contained procedural code for applications to enforce
arbitral awards.



Jersey

Article 42 of the Arbitration (Jersey) Law 1998 (the "Jersey
Arbitration Law") provides that a foreign arbitral award
handed down in a country that is a party to the New York
Convention is enforceable as by action or on application as if
it were a judgment of the Royal Court in the same way as a
domestic arbitral award.

The Jersey Arbitration Law also provides for awards from
non-New York Convention states where that state is a party
to the to the Geneva Convention to be enforced in a similar
way.

The requirements in relation to awards under the Geneva
Convention are similar. One material difference is that the
Jersey Arbitration Law also provides that a party can seek to
resist a Geneva Convention award on a ground other than
those specified by the Jersey Arbitration Law. The party will
need to prove the other ground and if it does so the Royal
Court has discretion to refuse to enforce the award.

If the Royal Court makes an order for enforcement of the
arbitral award the procedure for enforcement will vary
depending on the nature and availability of property within
Jersey to enforce against, but the enforce will be
enforceable by the same methods and against the same
property as a judgment of the Court.

Further information

We practice Bermuda, British Virgin Islands, Cayman Islands,
Guernsey, Irish and Jersey law from an international network
of ten offices across Europe, the Americas, Asia and the
Middle East. For more information, please get in touch with
your usual contact at Walkers or any of the contacts in your
region listed below.

Conclusion

Each of the jurisdictions in respect of which Walkers
advises — Bermuda, the British Virgin Islands, the
Cayman Islands, Guernsey, Ireland and Jersey — are
pro-arbitration jurisdictions which have modern
arbitration acts modelled on the UNCITRAL Model Law.
Arbitral awards are readily enforceable in all those
jurisdictions, subject to the protections enshrined in
local law as outlined above.

Walkers' Insolvency & Dispute Resolution teams have
significant experience in seeking the recognition and
enforcement of arbitral awards (including those made
in non-New York Convention jurisdictions), in
defending such enforcement actions, and in advising
on the drafting and enforceability of arbitration
agreements.
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