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Status of AIFMD 
Implementation 

Implemented. The Alternative 
Investment Fund Managers 
Regulations 2013 (the “UK 
Regulations”) came into force on 
22 July 2013.

Implemented. The 
Kapitalanlagegesetzbuch 
(“KAGB”) came into force on 22 
July 2013.

As Switzerland is not in the EU, 
it is not obliged to implement 
AIFMD.  However, it has 
voluntarily adapted Swiss law 
(“CISA”) to meet the AIFMD 
standards, but it should be noted 
that the outcome of CISA is quite 
different to the AIFMD regime. 
The revised CISA entered into 
force on 1 March 2013 with 
the new definition of qualifying 
investor (set out below) becoming 
effective on 1 June 2013.

Implemented. The Alternative 
Investment Fund Managers 
Regulations 2013 (the “Irish 
Regulations”) came into force on 
22 July 2013.

Implemented, The Dutch 
implementation of AIFMD came 
into force on 22 July 2013.

Do your rules permit 
the private placement 
of offshore collective 
investment schemes 
(“CIS”)?

Yes, subject to compliance with 
the minimum AIFMD requirements 
(ie, disclosure, annual reports, 
reporting, asset stripping 
(if applicable), co-operation 
agreements being in place and 
the third country being FATF 
compliant).

No, the KAGB will no longer 
distinguish between public 
(öffentlich) and non-public, i.e. 
private, (nicht öffentlich) offering 
of interests in CIS.

Therefore, the current German 
private placement regime will be 
terminated.

As a result, all CIS qualifying as 
Alternative Investment Funds 
(“AIF”) within the meaning of 
AIFMD will have to be registered, 
notified or passported with the 
German regulator, the Federal 
Financial Services Supervisory 
Authority (Bundesanstalt für 
Finanzdienstleistungsaufsicht, 
“BaFin”) prior to any type of 
direct or indirect distribution in 
Germany; i.e. “private placement” 
is no longer available.  

No, under the revised CISA the 
term “public marketing” has 
been abolished and replaced by 
the term “distribution” as a new 
key regulatory criterion to govern 
offerings of foreign collective 
investment schemes in or from 
Switzerland.  

“Distribution” is defined as any 
offering or marketing of Swiss 
or foreign CIS.  Distribution, 
irrespective of it being public or 
not, will be regulated, unless one 
of the exemptions below can be 
relied on.

Yes, subject to compliance with 
the minimum AIFMD requirements 
(ie, disclosure, annual reports, 
reporting, asset stripping 
(if applicable), co-operation 
agreements being in place and 
the third country being FATF 
compliant).

Yes, a national private placement 
regime is available for non-EU 
AIFMs until 2018. During this 
transitional period, a non-EU 
AIFM that offers units of AIF’s that 
it manages in the Netherlands 
will not need to obtain a license, 
provided that further conditions 
are met.
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If yes, are there additional 
requirements above 
the minimum AIFMD 
requirements?

No, the UK has adopted a copy-
out approach to AIFMD and there 
are no additional requirements 
above the minimum AIFMD 
requirements set out above.

N/A, as there is no longer a 
distinction between private 
placement and public offering.

N/A, as there is no longer a 
distinction between private 
placement and public offering.

No, Ireland has adopted a 
copy-out approach to AIFMD 
and there are no additional 
requirements above the minimum 
AIFMD requirements.  Although 
the legislation permits the Irish 
regulator (the “Central Bank”) to 
impose additional requirements 
above the minimum AIFMD 
requirements, they have not yet 
availed of this power.  Under the 
current private placement rules, 
no more than 20 Irish investors 
may be accepted into each CIS.  
The Central Bank may choose 
to include this as an additional 
requirement.

A private placement regime 
is available for non-EU AIFMs 
provided that the participations 
are solely offered to qualified 
investors. The private placement 
regime further requires 
compliance with the following 
AIFMD minimum requirements: 
(i) a cooperation agreement must 
be in place with the third country 
and the third country must be 
FATF compliant and (ii) certain 
transparency requirements are 
met (information requirements 
to Dutch Authority for Financial 
Markets (the “Dutch Regulator”) 
on management of AIFs, markets 
on which it will be trading or is a 
member, principle exposures and 
most important concentrations 
of managed AIFs, provision 
of information to investors 
on request and under certain 
circumstances publishing of a 
prospectus that complies with the 
Dutch requirements).

Is the term “marketing” 
defined?

“Marketing” is defined in the UK 
Regulations as being the direct or 
indirect offering or placement of 
units in a CIS “at the initiative of 
the AIFM”. FCA guidance states 
that marketing is considered to 
be more than merely providing 
information on a CIS or verbal 
discussions with a potential EU 
investor.  For marketing to have 
taken place, the units in the AIF 
must have been made available

“Marketing” is deemed in 
the case of professional/semi-
professional investors, as only 
being present when at the 
initiative of the AIFM.

The definition of “distribution” 
in Switzerland is quite broad and 
covers any kind of offering or 
advertisement of CIS, whether 
Swiss or foreign. CISA does 
however specifically state that 
the publication of current prices, 
NAVs and tax data by a regulated 
financial intermediary does not 
constitute distribution provided 
that it does not provide any 
contact details.

“Marketing” is defined in the Irish 
Regulations as being the direct or 
indirect offering or placement of 
units in a CIS “at the initiative of 
the AIFM”. The Central Bank has 
not provided specific guidance 
on this point.  In the absence of 
any such guidance, all advertising 
comprising an invitation to 
purchase units of a CIS will be 
viewed by the Central Bank as 
constituting marketing.

Currently, there are no specific 
Dutch guidelines regarding the 
question of what constitutes 
marketing. The Dutch Financial 
Supervision Act (“DFSA”) does 
not define marketing as such. For 
the purposes of the DFSA and the 
question of whether a non-EU 
AIFM would in principle need to 
obtain a license, it is important 
to determine whether an AIFM is 
offering  units in the AIFs that it
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for purchase by the investor, ie, a 
formal offering or placement of 
interests in the relevant AIF.

manages in the Netherlands. In 
short, the DFSA defines ‘offering 
participation rights’ as (i) directly 
or indirectly making a sufficiently 
specific offer to potential 
investors for the entering into an 
agreement regarding the purchase 
of participations in an AIF and  (ii) 
directly or indirectly requesting or 
obtaining funds from a client for 
participations in an AIF. We also 
note that an AIFM which manages 
AIFs in which Dutch investors 
participate is considered to offer 
participations in the Netherlands, 
even if it does not actively solicit 
new Dutch investors.

Is the reverse solicitation 
exemption applicable?

Yes, reverse solicitation will 
not constitute marketing and 
therefore does not trigger 
notification under the new UK 
Regulations.

“Reverse Solicitation” is where 
marketing is at the initiative of 
the investor and not the AIFM.  
Although there is no specific 
guidance on what is meant by 
“reverse solicitation”, the FCA has 
indicated  that in order to rely on 
this exemption, a confirmation 
received from the investor that the 
offering or placement of units of 
the AIF was made at its initiative 
would be sufficient, provided this 
is obtained BEFORE the offer

Yes, reverse solicitation (to 
professional or semi-professional 
investors) will not constitute 
marketing and will not trigger a 
licence requirement and it is not 
prohibited under the KAGB.
However, the KGAB does not 
permit reverse solicitation by 
retail investors and therefore all 
such offerings/placements will be 
deemed to qualify as marketing 
and will require a licence, even if 
at the initiative of the investor.

Yes, the following are 
exempt from the definition of 
“distribution” and therefore 
do not trigger the new CISA 
regulatory requirements:

 - offering or marketing 
exclusively to regulated financial 
intermediaries exemption;

 - reverse solicitation, advisory 
clients and execution only 
exemption; and

 - discretionary client exemption.

The revised CISA provides 
that information on and the 
acquisition of interests in CIS 
upon the investor’s own request 
or initiative, in particular in case

Yes, reverse solicitation will not 
constitute marketing and therefore 
does not trigger compliance with 
the Irish Regulations.

Reverse solicitations must be at the 
initiative of the investor, which we 
believe will be narrowly interpreted 
by the Central Bank. Any such 
solicitations will not trigger 
registration with the Central Bank.

AIFM should ensure that it obtains 
evidence that the offering or 
placement was at the initiative of 
the investor.

The reverse solicitation carve-out is 
not expressly implemented in the 
Netherlands. The AFM currently 
applies the so-called ‘initiative 
test’ to assess whether an AIFM 
markets units in the Netherlands 
(and thus if a license is required). 
We expect the Dutch Regulator 
to continue the application of this 
test. Pursuant to the initiative test, 
a non-EU AIFM is not considered to 
be marketing units of its AIFs in the 
Netherlands if (i) the AIFM does not 
actively solicit the Dutch market 
(for instance by personal visits, 
advertising, websites, e-mails etc.), 
(ii) the first contact was initiated by 
the client and (iii) the relevant
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or placement takes place. This 
cannot be used to circumvent the 
requirements of AIFMD.

of advisory arrangements and 
execution-only transactions are 
not deemed to be “distribution” 
and therefore do not trigger the 
regulatory requirements under 
CISA. 

It is clarified that in order to 
avail of the reverse solicitation 
exemption, it is required that 
no prior influence on nor prior 
contacting of the investor 
concerned has occurred or that 
the provision of information on 
or that acquisition of interests in 
the CIS occurs in the context of 
an advisory agreement entered 
into  with a regulated financial 
intermediary.

AIFM does not offer any additional 
services to the Dutch client and 
does not actively seek to expand 
any mandate received from the 
Dutch client. With respect to (ii), 
please note that substance prevails 
over form. Therefore, a mere 
statement of a client that the first 
contact was initiated by it and not 
by the AIFM will generally not be 
sufficient. We note that in our 
experience the Dutch Regulator 
applies the initiative test rather 
strictly.

Do offshore CIS/ 
managers have to register 
locally under your private 
placement rules?

Yes, registration with the 
Financial Conduct Authority (the 
“FCA”) will be required where 
the transitional periods/reverse 
solicitation exemption cannot be 
availed of.

As indicated above there is no 
distinction between private 
placement and a public offering.  
As a result, if the transitional 
arrangements or reverse 
solicitation exemptions cannot 
be relied upon, a full registration 
with BaFin will be required.

As indicated above there is no 
distinction between private 
placement and a public offering.  
As a result, if the transitional 
arrangements or one of the 
exemptions listed above cannot 
be relied upon, a full registration 
with the Swiss Financial Market 
Supervisory Authority will be 
required.

Yes, a notification must be made 
to the Central Bank in advance 
of marketing, where the reverse 
solicitation exemption cannot be 
availed of.

No, there is no registration 
requirement. The non-EU AIFM 
is required to provide the Dutch 
Regulator with information in 
relation to the transparency 
requirements.
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If yes, outline the 
registration process.

Notification to the FCA in advance 
of marketing.  Need to submit:

 - AIFM confirmation of  
  compliance with the UK  
  Regulations which includes the  
  minimum AIFMD requirements;  
  and

 - complete notification forms  
  with information on the AIFs,  
  custodian, cash monitoring  
  entity, valuation agent, prime  
  brokers, etc. 

Although marketing may start 
as soon as a notification is 
successfully submitted and 
approval is not required, it is 
recommended that the AIFM 
should wait for the FCA’s 
confirmation of successful 
notification which they will issue 
by email.

The full registration process 
is different depending on 
whether the AIF is being sold to 
professional, semi-professional 
or retail investors.  The process 
will take 2 to 4 months for 
professional investors, 2 to 8 
months for semi-professional 
investors.  

Please contact Walkers Ireland for 
more information in relation to 
the full registration process.

The regulatory requirements that 
apply will depend on whether 
distribution is to Qualified or non-
Qualified investors.

Qualified Investors are defined as:

 - regulated financial  
  intermediaries, such as  
  banks, securities dealers, fund  
  management companies,  
  asset managers of CIS as well  
  as central banks and  
  supervised insurance  
  companies;

 - public entities and retirement  
  benefits institutions with  
  professional treasury  
  operations; and

 - companies with professional  
  treasury operations.

Please contact Walkers Ireland for 
more information in relation to 
the full registration process.

Notification to be made to the 
Central Bank in advance of 
marketing stating:

 -  the AIFM;

 -  the AIF; and

 - their domiciles,

showing compliance with the Irish 
Regulations, which includes the 
minimum AIFMD requirements.

The Central Bank has not yet 
clarified how this process will 
work.

N/A
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