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Global Legal Solutions

AIFMD – Member State of Reference

Introduction
The Alternative Investment Fund Managers Directive (“AIFMD”), will require all alternative investment fund managers (“AIFMs”) from outside the 
European Union (“EU”) seeking authorisation under the AIFMD after 2015 to nominate what is known as the member state of reference (“MSR”). 
Click here to view 3rd Country Requirements  - selling under the AIFMD passport factsheet. The member state being where they manage or market 
alternative investment funds (“AIFs”). 

The competent authority in the MSR will be the non-EU AIFM’s regulatory authority. For example, if Ireland is chosen by the non-EU AIFM as the 
MSR, then its authorisation application and on-going supervision will be undertaken by the Central Bank of Ireland.

Determining the MSR
AIFMD specifies the following criteria in determining the relevant MSR in the European Union (“EU”) for non-EU AIFMs seeking to manage and/
or market AIFs in Europe:

(i) Where the non-EU AIFM intend to mange only one EU AIF, the MSR is the home member state in which the AIF is established;

(ii) Where the non-EU AIFM intends to manage several EU AIFs in different Member States and does not intend to market the AIF within the EU,
then the MSR shall be (i) the Member State where most of the AIFs are established; or (ii) the Member State where the largest amount of
assets is being managed;

(iii) Where the non-EU AIFM intends to market only one EU AIF in only one Member State, the MSR will be either (i) the home Member State of the
AIF; or (ii) the Member State in which the AIF shall be marketed;

(iv) Where the non-EU AIFM intends to market only one non-EU AIF in only one Member State then that Member State shall be the MSR;

(v) Where the non-EU AIFM intends to market only one EU AIF, but in difference Member States, the MSR shall be either (i) the home Member State
of the AIF; or (ii) one of the Member States within which the AIFM intends to develop effective marketing;

(vi) Where the non-EU AIFM intends to market only one non-EU AIF but in different Member States then the MSR shall be one of those
Member States;
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 (vii) Where the non-EU AIFM intends to market several EU AIFs in the EU, the MSR shall be (i) the home Member State to the extent all of the AIF  
  are authorised in the same Member State, otherwise the MSR shall be a Member State in which it develops effective marketing for most of  
  the AIF; and (ii) in so far as those AIFs are not all registered or authorised in the same Member State, the MSR shall be the Member State in  
  which it is intended to develop effective marketing for most of the AIF; and

 (viii) If the non-EU AIFM intends to market several EU and/or non-EU AIF in the EU then the MSR is the Member State where it intends to develop  
  effective marketing for most of those AIF.

The European Securities and Markets Authority (“ESMA”) has clarified the meaning of ‘developing effective marketing’ whereby it refers to ‘the 
Member State where the AIFM intends to target investors by promoting and offering, including through third party distributors, most of the 
AIF’. The AIFM must be able to prove its intention to develop effective marketing in the relevant Member State by presenting to the competent 
authority its marketing plan and strategy.

There is quite a rigorous process involving all potential competent authorities and ESMA before the nomination of the MSR is accepted. Both the 
competent authorities and ESMA must be satisfied that the non-EU AIFM has considered and has met the requirements at (i) – (viii) above.

Additional Conditions
In addition to satisfying the criteria above no authorisation shall be granted in the MSR unless the following conditions are also met:

 (i) The non-EU AIFM has appointed a legal representative in the MSR;

 (ii) Appropriate cooperation agreements are in place between the competent authority of the MSR, the competent authorities of the home  
  Member States of the EU AIFs that it manages and the supervisory authorities in the third country where the non-EU AIFM is established;

 (iii) The third country where the non-EU AIFM is established is not listed as a non-cooperative country and territory by FATF;

 (iv) The third country where the non-EU AIFM is established has signed an agreement with the MSR which fully complies with the standards  
  laid down in Article 26 of the OECD Model Tax Convention on Income and Capital and ensures an effective mechanism for the exchange  
  of information on tax matters; and

 (v) The effective exercise by the competent authorities of their supervisory functions under AIFMD must not be prevented or hindered by the  
  relevant laws of the third country or by limitations on regulatory bodies’ powers in the third country.

Conclusion
It may be difficult for non-EU AIFMs to determine, based on the above criteria, the appropriate MSR. For example, it may be difficult to assess the 
extent to which investors are or may be targeted in any particular Member State. Questions arise as to how the AIFM monitors this when there may 
be several distribution channels. Also, over time the AIFM may alter the level to which it targets in any one Member State and this may fluctuate 
over time. It is unclear what impact this may have on the choice of MSR.

The MSR is only relevant to non-EU AIFM and will not apply to EU AIFM. In the typical Irish AIFMD model, whereby the self-managed AIF is also 
the AIFM which may then delegate investment management to a non-EU investment manager, the MSR requirements will not apply.

Disclaimer
The information contained in the factsheet is necessarily brief and general in nature and does not constitute a detailed summary of all of the relevant information or legal advice. Appropriate 
legal or other professional advice should be sought for any specific matter.


