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Global Legal Solutions

AIFMD – Implementation in Ireland

Introduction
The Central Bank of Ireland (the “Central Bank”) was the first European regulatory authority to finalise its new Alternative Investment Fund Managers 
Directive (“AIFMD”) regime and is now accepting applications from alternative investment fund managers (“AIFMs”) seeking authorisation under 
the new regime. Irish hedge funds, ie, “Qualifying Investor Alternative Investment Funds” (“QIAIFs”) can now avail of the new AIFMD passport to 
market their units to professional investors across the European Union (“EU”). The Central Bank’s implementation of AIFMD is contained in its new 
AIF Rulebook and Q&A document. We set out below some of the key features and benefits of the proposed new Irish AIFMD regime.

Timing
The Central Bank has clarified that existing Irish AIFMs can avail of the transitional arrangements and continue under the current Irish requirements 
until they decide to apply for full authorisation under the new regime, which they will have until 22 July 2014 to do. Any new QIAIFs established after 
22 July 2013 that appoint an existing AIFM that is availing of the grandfathering provisions will have to comply with the new AIF Rulebook, however, 
they will not have to comply with the full depositary requirements, ie, strict liability requirements, until the AIFM seeks authorisation under AIFMD.  

In a very welcome development, it has been clarified that non-EU Managers, such as US managers, may act as the AIFM to Irish QIAIFs without having 
to be fully AIFMD compliant until 2015. This means that where a QIAIF appoints a non-EU AIFM, it can continue under the current Irish regime until 
2015. Similarly, a non-EU AIFM can establish new QIAIFs under the existing Irish regime until 2015.

The Central Bank has also clarified that the grandfathering provisions will apply to the depository requirements, so that the new strict liability standard 
will not come into effect until the AIFM seeks authorisation under the new regime.

The QIAIF fast-track process will continue under the new AIFMD regime, which means that QIAIFs can be authorised within 24 hours of the date all 
documents are submitted to the Central Bank.  

Passport
The AIFMD pan-EU passport will initially only be available to EU AIFMs and EU alternative investment funds (“AIFs”), such as the Irish QIAIF structure. 
The Central Bank has clarified that the passport will be available to Irish QIAIFs even if the EU Member State into which the QIAIF is being passported 
does not implement AIFMD into its local legislation by 22 July 2013 deadline.
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Exemptions
The Central Bank has confirmed that AIFMs with assets under management below the AIFMD de minimus thresholds of €100 million including 
leverage or €500 million if unleveraged and closed-ended for at least 5 years, can continue under the current Irish regulatory regime (for 2 years in the 
case of newly established QIAIFs from the date of launch). Although this limits the availability of this exemption, it does provide AIFMs with a grace 
period within which they can grow their assets prior to having to fully comply with the AIFMD regime.

Delegation Requirements
The Central Bank has confirmed that the new Irish AIFMD delegation model will permit the delegation of both the risk management and portfolio 
management functions provided that it does not delegate the 16 managerial tasks set out in its AIF Rulebook. This means that it will be possible for an 
AIFM to delegate the performance of both of these functions provided that there is adequate Board supervision. This is a welcome development and 
will ensure that the AIFM does not need to have a physical presence in Ireland outside of its board of directors. Instead the AIFM will have to submit 
to the Central Bank a programme of activities setting out the 16 managerial responsibilities and how they will be adequately supervised by the Board 
of Directors or its designated person.

The Central Bank is basing its approach on the current UCITS model and it will function in much the same way, which provides AIFMs with much 
needed clarity in relation to this process. The main advantage of this model, is that the QIAIF can act as both the AIF and also the AIFM, so that the 
AIFMD obligations will fall on the QIAIF and not the investment manager, who is considered to be its delegate.

Dual Authorisation
The Central Bank has confirmed that it will follow the approach outlined by the European Commission in its Q&A document, whereby a dual MiFID/
AIFMD authorisation will not be possible. However it is possible for firms to have both a UCITS Management Company and AIFM licence, as this is 
specifically permitted under AIFMD.

Depositary Liability
AIFMD permits a depositary to delegate certain safe-keeping functions and also to discharge its liability to third parties provided that both the 
delegation and discharge are objectively justified.  

In another welcome development, the Central Bank has clarified that it will permit depositaries to delegate the safe-keeping function and also 
to provide for a discharge of liability in its contracts with deligates. Although this will require the depositary to carefully consider and be able to 
demonstrate the objective reasons behind the delegation and discharge of liability, the Central Bank has indicated that it is ultimately a matter for 
depositaries in conjunction with the AIFM to judge whether the delegation and discharge are appropriate and to keep the matter under constant 
review. The Central Bank will therefore not review these arrangements, it will however take action where it sees evident disregard for a depositary’s 
duties.  It will therefore be a matter for the courts to determine where liability rests and judge contractual disputes between depositaries and third 
parties. Legal advice should be sought in advance of any proposed contractual discharge of liability.

Other Welcome Developments
The new AIF Rulebook also includes some other welcome changes in the Central Bank’s approach to Irish QIAIFs, which include:

 >> Abolition of the promoter approval regime, which is replaced by the AIFM authorisation process;

 >> New rules for feeder QIAIFs, which allows them to invest all their assets in unregulated master funds; and
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 >> Permitting QIAIFs to allocate assets within classes, to allocate illiquid assets into side-pockets after their purchase and to have multiple closings of  
  the initial offer period, which will be of particular interest to property and private equity type structures.

Conclusion
Ireland is often credited as being the first jurisdiction to provide for a regulated hedge fund structure and as such the new AIFMD regime sits very 
comfortably within the Irish regulatory model. Irish hedge funds account for 63% of European hedge funds and 40% of global hedge funds are 
administered here. Ireland has a number of existing advantages as a funds domicile including:

 >> Favourable tax regime ensure that Irish QIAIFs are not subject to Irish tax on their income, gains or dividend payments to non-Irish investors;

 >> Access to Ireland’s extensive network of double taxation treaties across the world;

 >> Ireland is a member of the European Union and OECD;

 >> Speed to market - funds can be established in a cost efficient and timely manner;

 >> Ireland is a common law English speaking country; and

 >> Service providers in Ireland have vast experience in serving alternative funds.

Disclaimer
The information contained in the factsheet is necessarily brief and general in nature and does not constitute a detailed summary of all of the relevant information or legal advice. Appropriate 
legal or other professional advice should be sought for any specific matter.


